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2016 ASSESSING THE LIMITS ON APPEAL RIGHTS

individuals arrive in Canada and continue on to the US to initiate a

refugee claim than the inverse."-

2. EXCEPTIONS TO THE APPLICATION OF THE STCA

There are several exceptions to the STCA that permit refugee claimants

to initiate a claim in Canada after transiting via the US. The first

exception is more accurately described as a limitation on the STCA's

application, namely that the STCA only applies to those seeking entry

into Canada or the US via a land border."' Therefore, an individual who
has come to Canada from the US, but who initiates their refugee claim at

some other port of entry (e.g., airports, ferry terminals), will be

permitted into the country to pursue their claim. Similarly, an individual
who enters Canada without initiating a refugee claim, but does so later at

an inland office, will not be subject to the STCA.

In addition to this general limitation, there are also exceptions to

the STCA that apply to those who seek to enter Canada at land ports

of entry. One such exception is for those who have an adult family
member in Canada."' Also excepted from the STCA's application at land

ports of entry are unaccompanied minors1 2 0 and those who have a
Canadian visitor visa, work or study permit, or other prescribed
document." Another exception applicable at land ports of entry is a
public interest exception, which currently applies to those who have been

See Audrey Macklin, "Disappearing Refugees: Reflections on the Canada-U.S. Safe

Third Country Agreement" (2005) 36:2 Colum HRL Rev 365 at 394-95 [Macklin,

"STCA"]; Efrat Arbel, "Shifting Borders and the Boundaries of Rights: Examining

the Safe Third Country Agreement between Canada and the United States" (2013)
25:1 IntlJ Refugee L 65 at 70-73.

s STCA, supra note 101, art 4; IRPA Regs, supra note 60, s 159.4(1) (see also ibid, s

159.4(2) for an exception).

"1 Ibid, ss 159.1, 159.5(a)-(d).

120 Ibid, s 159.5(e).

121 Ibid, s 159.5(f)-(g).
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charged with or convicted of an offence that could subject them to the
death penalty."zz

As can be seen in Table 8, according to data obtained from CIC," of
the 2,253 claimants benefiting from exceptions to the STCA at land

ports of entry in 2013, those with anchor family members were by far the

most frequent category (2,215 cases, 98.3%). The next most common
categories were unaccompanied minors (28 cases, 1.2%) and document

holders (8 cases, 0.4%). It would, therefore, be fair to say that claimants
with family members in Canada represent the vast majority of land port

of entry exceptions to the STCA.

3. CONFUSION OVER THE STCA BAR ON RAD APPEALS

As outlined above, refugee claimants excepted from the STCA are

barred from appealing an unsuccessful RPD decision to the
RAD. 12

4 Unfortunately, cumbersome legislative wording leaves some
ambiguity as to the scope of the bar's application. Specifically, it is
unclear whether the bar applies to all refugee claimants who entered
Canada from the US, or merely those who initiated a claim at land ports
of entry and are subject to one of the land port of entry exceptions.
While a plain reading of the provisions may suggest that the bar applies
to all refugee claimants who entered Canada from the US"15 the RAD
has interpreted its jurisdiction to exclude only those found to fall into
one of the land port of entry exceptions.126 We do, however, worry about

122 Ibid, s 159.6. Previously, this exception also applied to nationals of countries subject

to moratoriums on removals. However, this exception has been repealed. See

Regulations Amending the Immigration and Refugee Protection Regulations,

SOR/2009-210, s 1.
123 CR-14-0095, OPS-2014-2109 (25 September 2014) [CIC STCA/DFN Data].

124 See supra note 101.

125 See IRPA, supra note 1, ss 101(1)(e), 110(2)(d); IRPA Regs, supra note 60, ss 159.2,

159.4-159.6.
126 See e.g. Re X, 2015 CanLII 30384 (CA IRB) at paras 25-43. This interpretation of

the RAD's jurisdiction has also been explicitly communicated to potential appellants
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the possibility of the broader plain textual interpretation, which would

significantly expand the application of what is already the most
frequently invoked RAD bar-and which does not appear to have been

the government's intention.127

4. PROBLEMS WITH THE STCA RAD BAR

The primary justification for curtailing full access to Canada's
refugee determination system for those who have entered the country

via the US is to discourage so-called "asylum shopping".128 According to
this reasoning, because the US has a functioning refugee determination

system, claimants who come to Canada via the US could have-and
should have-applied for refugee status in the US rather than in Canada.

If they did not make claims in the US, then this means that they did not
make their refugee claims at the first available opportunity, thus casting

doubts on the bona fides of their claims and suggesting that they
are primarily motivated by economic migration rather than by fears of

persecution. If, on the other hand, they did make claims in the US
and were refused, then in coming to Canada they are essentially seeking a

second kick at the can. Either way, according to this logic, Canada
can legitimately take measures to discourage such claimants from

coming to the country-including through policies that facilitate their
rapid removal.

This rationale is problematic in a number of respects.

by the IRB. Immigration and Refugee Board, Appellants Guide, v 4 (August 2015),

online: <www.irb-cisr.gc.ca>.
12 Julie B&hard & Sandra Elgersma, "Legislative Summary of Bill C-31: An

Act to Amend the Immigration and Refugee Protection Act, the Balanced Refugee

Reform Act, the Marine Transportation Security Act and the Department of

Citizenship and Immigration Act" (Ottawa: Library of Parliament, 2012) at 24,

n 10.
128 See Jennifer Hyndman & Alison Mountz, "Refuge or Refusal: The Geography of

Exclusion" in Derek Gregory & Allan Pred, eds, Violent Geographies: Fear, Terror,

and Political Violence (New York: Routledge, 2007) 77 at 81; Macklin, "STCA",

supra note 117 at 381-82.
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First, one can question the basic premise of the STCA, namely that

both countries are in fact safe for refugees. Such questions can be raised
without necessarily making judgments about the refugee determination

system in either country. Instead, it is sufficient to note that there are
many differences between the two systems, including different

procedures"' and different substantive interpretations of the refugee

definition.o This inevitably means that at least some claimants who

would be recognized in one country would not be recognized in the
other, and would therefore be at risk of chain refoulement. From a

Canadian perspective, the legislation and regulations implementing the

STCA do not include any mechanism to prevent removal from Canada

to the US of individuals at land ports of entry who would be recognized

as refugees in Canada but not in the US-and who would therefore

likely be deported on their return to the US. In other words, through the

STCA, Canada risks doing indirectly what it cannot lawfully do directly:

returning people who meet Canadas refugee definition to their home
countries. Such returns, in our view, breach Canadian constitutional
law.'l To the extent that such returns leave at least some who meet the

international refugee definition unable to fully access all the rights to

129 Consider, for example, the bar on asylum applications for claimants who

have been in the US for over a year-a procedure that has no equivalent

in Canada. See Arbel, supra note 117 at 73-74. For an empirically based critique

of this policy, see Philip G Schrag et al, "Rejecting Refugees: Homeland Security's

Administration of the One-Year Bar to Asylum" (2010) 52:3 Wm & Mary L

Rev 651.
130 Consider, for example, that gender-based persecution (especially involving domestic

violence) became part of Canada's refugee definition while the matter was still

unclear under US law. See Macklin, "STCA", supra note 117 at 405-07.

131 See ibid (especially at 424-26). The legality of the STCA has not yet been

definitively decided by the courts. The Federal Court found that the STCA violates

sections 7 and 15 of the Charter. See Canadian Council for Refugees v Canada, 2007

FC 1262, [2008] 3 FCR 606. However, the Federal Court of Appeal overturned that

decision on procedural grounds without addressing the underlying constitutional

law questions, and the matter has not yet returned before the courts. See Canadian

Councilfor Refugees v Canada, 2008 FCA 229, [2009] 3 FCR 136.
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which they are entitled,32 they also leave Canada in violation of

international law."As such, the STCA RAD bar is premised on a

procedure the lawfulness of which remains contested.

Second, setting aside objections to the STCA itself and assuming

that everyone who would receive refugee protection in Canada
would receive equivalent protection in the US, the notion that
claimants transiting to Canada via the US should have applied
for refugee protection in the US rather than in Canada is problematic.
Under international law, asylum seekers are under no obligation to make
refugee claims in the first available country.'1 Moreover, claimants may
have any number of good reasons for wanting to have their claims heard

in Canada rather than the US (or vice versa). Indeed, the STCA

exceptions themselves recognize that there are circumstances in which it
would be appropriate to allow claimants to make claims in one country
after transiting through the other.135 This is especially evident if one

considers that the STCA exception invoked by the vast majority of

claims at land ports of entry relates to family members in Canada.
Family reunification has long been recognized as a prime-and
legitimate-driver of refugees' choices with respect to their countries
of destination.'6 What is more, family reunification is not only the

rationale underlying the STCA family member exception itself. It is

also codified as a fundamental objective of Canada's immigration
legislation17 and as a basic human right under international law."' In this

132 For an argument to this effect, see e.g. Efrat Arbel & Alletta Brenner, Bordering on

Failure: Canada-US Border Policy and the Politics of Refugee Exclusion (Cambridge,

Mass: Harvard Immigration and Refugee Law Clinical Program, 2013).

1 See Hathway & Foster, supra note 18 at 30-49.

1 Ibid at 30.

115 STCA, supra note 101, art 4.2.

116 For a discussion of the importance of family reunification in the refugee context, see

United Nations High Commissioner for Refugees, "Protecting the Family:

Challenges in Implementing Policy in the Resettlement Context" (June 2001),
online: <www.refworld.org/pdfid/4ae9acal2.pdf>.

117 IRPA, supra note 1, s 3(1)(d).
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context, there is no reason to infer anything untoward from a claimant's

decision to avail himself or herself of an exception to the STCA,

especially of the most commonly invoked exception.-

Third, refugee protection is a forward-looking exercise." Even if one

takes the position that claimants transiting to Canada via the US should

have made their claims in the US rather than Canada, once they are in

Canada the determination of their claim involves a prospective

assessment as to whether they have a well-founded fear of persecution at

the time of the determination.'4' It is worth emphasizing here that, in the

event of removal from Canada after an unsuccessful refugee claim by a

claimant who benefited from an STCA exception, deportation will not

be back to the US. Rather, it will be to the refugee claimant's country of

origin.142 In other words, even if the US was at one point a safe country

for a claimant, at the time of a refugee hearing for a claimant who has

been admitted to Canada through an STCA exception, the US is no

13s See Universal Declaration of Human Rights, 10 December 1948, GA Res 217A, UN

GAOR, 3rd Sess, UN Doc A/810, art 16(3); International Covenant on Civil and

Political Rights, 19 December 1966, 999 UNTS 171, arts 17, 23 (entered into force

23 March 1976). See also James C Hathaway, The Rights of Refugees Under

International Law (Cambridge, UK: Cambridge University Press, 2005) [Hathaway,

Rights] at 533-60.

19 This has been noted in the jurisprudence numerous times. See e.g. Alekozai v

Minister of Citizenship and Immigration, 2015 FC 158 at para 12

(CanLIl) [ Alekozai]; Gopalarasa vMinister of Citizenship and Immigation, 2014 FC

1138 (CanLII).

140 See the text accompanying note 2.

141 Mileva v Canada (Minister of Employment and Immigration), [ 1991] 3 FC 398 at

404, 81 DLR (4th) 244 (CA).
142 Under Article 5 of the STCA, if a person removed from Canada to the US makes a

refugee claim in the US, they will be returned to Canada. Thus Canada removes

unsuccessful refugee claimants who came to the country via the US directly to their

countries of origin rather than to the US.
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longer accessible." Transit through the US is therefore, by and large,
irrelevant to the forward-looking refugee determination."'

Fourth, there is no empirical evidence suggesting that refugee claims

made by those availing themselves of an exception to the STCA are more

likely to lack merit than are other claims. In fact, the opposite appears to

be the case. While we are not aware of any statistics on recognition rates

for those who entered Canada under an exception to the STCA, we were

able to obtain data about the countries of origin of all such claimants.45

Using this data, Table 9 lists the top ten source countries for claimants

benefiting from an STCA exception in 2013, as well as the average

recognition rates in all claims decided by the RPD under the new system

in 2013 for those countries. As can be seen, several of the top ten

countries, including Syria, Afghanistan, Pakistan, and Eritrea, have poor

human rights records and high recognition rates. Table 9 also sets out the

weighted country of origin average recognition rates for all claimants

who entered Canada via an STCA exception in 2013 (66.3%), which is

higher than the 60.4% overall recognition rate for new system claims in

the same year.

With all of this in mind, it is difficult to conceive of a justification for

the STCA RAD bar that is about anything more than a simple numbers

game-a mechanism designed to limit the impact of the STCA

exceptions and reduce the number of refugee claimants in Canada,

1 If a claimant went back to a land port of entry and sought admission to the US for

the purposes of making a refugee claim, they would be turned back in accordance

with the terms of the STCA.

'44 A failure to initiate a claim in a safe third country may provide a basis on which to

question refugee claimants about their subjective fear of persecution. See e.g. Toma v

Minister of Citizenship and Immigration, 2014 FC 121 at para 18 (CanLII).

However, the jurisprudence is clear that a failure to claim elsewhere is not, in and of

itself, determinative of a claim to refugee protection. See e.g. Valencia Pena vMinister

of Citizenship and Immigration, 2011 FC 326 at para 4 (CanLII); Alekozai, supra

note 139 at para 12.

145 CIC STCA/DFN Data, supra note 123; IRB RPD/RAD Data, supra note 94.
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irrespective of whether those claims are well founded. One can see this

motivation at play in an internal CIC document on the RAD bars:

The STCA. .. exception[s] [are] quite broad and this has reduced the
effectiveness of the agreement. While exceptions agreed with the U.S.
remain, we propose no access to the RAD for those who were eligible to
make a refugee claim based on the application of one of these exceptions.
Such individuals could have made asylum claims in the United States.
This won't affect the Agreement itself, but will allow us to streamline
these individuals coming from the United States more quicldy.' 6

In our view, then, if there is, as a general matter, merit in having an

appeal mechanism to ensure the correctness of refugee decisions with life

and death consequences, then there is equal merit in extending this

appeal to those who have initiated refugee claims in Canada after

transiting via the US. The lack of justification for the RAD STCA bar,

combined with its application to a large number of claimants (most of

whom are simply exercising their right to family reunification), makes it

imperative, in our view, to reconsider this bar.

146 Citizenship and Immigration Canada, Questions and Answers Related to Changes to

the Refugee System [unpublished-on file with the authors] [emphasis added].

234 VOL 49:1
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C. DESIGNATED COUNTRIES OF ORIGIN4

1. DCOs: THE DCO REGIME

The next-largest group of refugee claimants who are most frequently

barred from accessing the RAD are those who come from a DCO."8

According to CIC, the purpose of the DCO regime is "to deter

abuse of the refugee determination process by people who come from

countries generally considered safe."'4 To this end, the Minister of

Citizenship and Immigration may designate countries as safe,"" which

results in claimants from those countries being denied access to

the RAD.'5 ' In addition, claimants who come from DCOs face

other restrictions, including expedited refugee hearing timelines, 152

no automatic stays of removal pending judicial review, 15 delayed access

to pre-removal risk assessments,15' delayed access to work permits,15 5

and-at least until this was recently overturned by the courts

14- After this article was written, the Federal Court decided an important case on the

designated country of origin regime, YZ v Canada (Minister of Citizenship and

Immigration), 2015 FC 892, 387 DLR (4th) 676. For a discussion, see Part V, below.

14s See the text accompanying note 108.

'49 Citizenship and Immigration Canada, "Designated Countries of Origin" (updated

10 October 2014), online: <www.cic.gc.ca>.

iso The term "safe" does not appear in the legislation or regulations. However, the

process is often described as a safe country of origin mechanism, and we therefore

employ this terminology in this article. For a similar approach, see Audrey Macklin,

"A Safe Country to Emulate? Canada and the European Refugee" in Hdlne Lambert

et al, eds, The Global Reach ofEuropean Refugee Law (Cambridge, UK: Cambridge

University Press, 2013) 99 at 101 [Macklin, "Safe Country"].

151 IRPA, supra note 1, ss 107(2), 107.1, 109.1, 110(2)(d.1).

152 Jbid, s 111.1(2); IRPA Regs, supra note 60, s 159.9.

153 See the text accompanying notes 86-87.

154 IRPA, supra note 1, ss 112(2)(b.1), (c).

155 IRPA Regs, supra note 60, s 206(2).
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on constitutional grounds56-limits on access to publicly funded

health care.-

2. DCOs: DESIGNATION PROCESS

There are two scenarios where the Minister may designate countries: one
based on quantitative criteria, and the other based on qualitative criteria.

The first scenario allowing for designation is where outcomes in
refugee claims from a country meet quantitative criteria established

through legislation (which sets out quantitative formulas to be
applied"') and Ministerial orders (which assign values to variables in the

legislative formulas'). Under the current Ministerial orders, the
quantitative criteria apply where, during any 12-month period in the
prior three years, the RPD finalized at least 30 refugee claims from a
country. Where a country meets this threshold, the country can only be
designated if, during at least one of the 12-month periods with 30 claims
finalized, the rejection rate (i.e., the sum of rejected, withdrawn, and
abandoned claims, as a proportion of finalized claims) is at least 75% or
the abandon/withdraw rate (i.e., the sum of withdrawn and abandoned
claims, as a proportion of finalized claims) is at least 60%. The legislation
and Ministerial orders do not require the Minister to consider qualitative
criteria if these quantitative criteria are met.

The second scenario allowing for designation is if the quantitative
criteria are not applicable because the country does not meet the
minimum threshold of 30 claims finalized in any 12-month period in the
past three years. In these circumstances, the Minister may designate a
country where, in the Minister's view, three qualitative criteria are met:
(1) the country has an independent judicial system, (2) basic democratic

15 See Canadian Doctors for Refugee Care v Canada (AG), 2014 FC 651, 28 Irnm LR

(4th) 1 [Canadian Doctors].

15- See Order Respecting the Interim Federal Health Program, OC 2012/433, as amended

by OC 2012/945.

1s IRPf, supra note 1, s 109.1(2)(a).

151 Order Establishing Quantitative Thresholds for the Designation of Countries of

Origin, (2012) C Gaz 1, 3378 (IRPA).
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rights and freedoms are recognized in the country and there are

procedures available to seek redress for infringements of those rights and
freedoms, and (3) there are civil society organizations in the country.1 60

It should be emphasized that designation does not occur
automatically for countries that meet the quantitative or qualitative

criteria. Rather, countries that meet the criteria are eligible for
designation at the Minister's discretion.16l There is no guidance in the

legislation or in the Ministerial orders regarding how the Minister
should exercise that discretion.

There are also no provisions in the legislation or in the Ministerial
orders addressing de-designation, nor is there a requirement for ongoing
or periodic reconsideration of designation. It would therefore seem that,
once a country has been designated, it can continue to be designated
even if the quantitative or qualitative criteria that originally allowed for
designation no longer hold.

3. DCOs: QUANTITATIVE CRITERIA

There are, in our view, at least six serious problems with the quantitative
criteria that allow for designation.

The first problem is that, while the quantitative formulas
for designation are established in legislation, because the Minister
sets the values used in the formulas (including the threshold number
of claims and the applicable rates) and can change those values at
any time, the quantitative criteria are entirely discretionary: the Minister
can, by manipulating these values, effectively make any country
vulnerable to designation.

The second problem relates to complications in applying the
legislative formulas. For example, how should outcomes in refugee claims
be counted when claimants are nationals of multiple countries or when
the claimant's country of origin is contested? Similarly, how are
outcomes recorded when RPD decisions are overturned at the RAD or

160 IRPA, supra note 1, s 109.1(2)(b).

161 The legislation indicates that if the criteria are met, the "Minister may ... designate a

country": ibid, s 109.1 [emphasis added].
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the Federal Court (and what should be done pending appeal or judicial
review)? Or what if a claim is granted, but several years later the
claimant's refugee status is vacated due to fraud? These questions could
go on and on. Neither the legislation nor the Ministerial orders provide
any guidance as to how to answer them.

A third problem with the quantitative criteria is that there is a basic
mistake in the legislative formulas: the rejection rate and the

abandonment/withdrawal rates (both of which include abandoned and
withdrawn claims) are calculated with reference to claims finalized

within a 12-month period, without taking into consideration the
number of claims pending at the end of that period. This is a departure
from reporting practices at the United Nations High Commission for
Refugees, which, for reasons that will shortly become clear, report
"recognition rates" as the proportion of positive cases relative to cases
decided on their merits (i.e., excluding withdrawn and abandoned cases),
and which then also separately report the number of claims abandoned
or withdrawn.1"

An analogy may help to show why including abandoned and
withdrawn claims in the rates, while simultaneously failing to consider
pending claims, is misleading. Suppose that there is a footrace with 100
participants. It takes most runners approximately 1 hour to run the race.
By the 30-minute mark, 10 runners have withdrawn from the race and
no runners have yet completed the race. At the 30-minute mark, what
proportion of the runners have dropped out of the race? The answer
should be 10% (10 dropouts out of 100 runners). But that is not how the
legislative formulas for designation work. Instead, the formulas are based
on claims finalized, or, in our analogy, runners for whom a result is
known (i.e., either they dropped out or they completed the race).
According to this formula, the dropout rate would be 100% at the
30-minute mark (10 dropouts out of 10 runners for whom a result is
known). Obviously, this formula does not provide any meaningful

162 See e.g. United Nations High Commissioner for Refugees, UNHCR

Statistical Yearbook 2013 (Geneva: UNHCR, 2014), online: <www.unhcr.org/

54cf9bd69.html>.
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information (i.e., what could the 100% dropout rate possibly mean?),

which is why the formula should be viewed as misleading.

Table 10 demonstrates how this can produce misleading results in the

legislative formulas. The table summarizes data obtained from the IRB

about refugee claims from Hungary in 2009.161

At first glance, the table may seem to indicate that claims from

Hungary in 2009 were not well founded, especially given the high

rejection rate (98.9%, or (5 + 259) / 267) and abandon/withdraw rate

(97.0%, or 259 / 267). Not only could Hungary be designated as a safe

country of origin on the basis of these rates, but former Minister Jason

Kenney relied heavily on these very figures to argue that the prior refugee

determination was vulnerable to abuse and in need of reforms along the

lines of the DCO regime. For example:

[Hungary] has become our number one source country for asylum
claims. [In 2009] 97% ... abandon[ed] or withdr[e]w their claims after
they [were] filed saying by their own admission that they actually do not
need Canada's protection. . .. Of the 3% of claims that went on to
adjudication at the IRB, three, not 3%, but three of the 2,500 asylum

claims from Hungary were accepted as being in need of protection. That
is an acceptance rate of nearly 0%.164

However, the rejection rates and abandonment rates cited by the

Minister, which are similar to those used in the legislative formulas, are

misleading. If one takes a closer look at the figures, one sees that what

was really going on during this period was that the RPD scheduled few

hearings for Hungarian claims. Despite the large numbers of Hungarian

claims under consideration in 2009, only 8 hearings on the merits were

scheduled. Meanwhile, the number of abandoned and withdrawn cases

was modest compared to the number of claims under consideration

(9.6%, or 259 / (272 + 2,440)). The vast majority of claims under

consideration were simply pending by the end of 2009 (89.7%, or

163 IRB Country Reports, supra note 91.

16' House of Commons Debates, 40th Parl, 3rd Sess, No 36 (29 April 2010) at 1110. See

also House of Commons Debates, 40th Parl, 3rd Sess, No 63 (15 June 2010)

at 1515.
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2,434 / (272 + 2,440)). Thus, to use our footrace analogy, the Minister's

loud protestations about unfounded Hungarian claims in 2009 are the
equivalent of a sportscaster excitedly castigating the participants in a

footrace for a meaningless 100% dropout rate 30 minutes into the race,
long before most participants (the vast majority of whom were still

running) had the chance to cross the finish line. The same can be said
about the quantitative criteria for designation: the legislative formulas do

not necessarily tell us anything about whether claims for a given country
are likely to be well founded.

A fourth problem with the quantitative criteria relates to the content
of the variables defined in the Ministerial orders, especially the threshold
of 30 claims in any 12-month period. Another analogy may help to
demonstrate the problem with this threshold. Imagine that a newspaper
wants to predict the outcome of a referendum with a binary (i.e., yes or
no) question that requires a bare majority to pass (for the sake of
simplicity, we'll assume a 100% voter turnout). To make this prediction,
the newspaper hires a pollster. The pollster conducts a random poll of 50
voters, of whom 20 intend to vote yes and 30 intend to vote no. Based on
this poll, what prediction should the newspaper make? At first glance,
the newspaper might be tempted to report that there is little chance that
the referendum will pass, as only 40% of voters polled plan on voting yes.
However, a newspaper would normally also report the margin of error
for the poll. To calculate the margin of error, pollsters typically use the
following formula:

f - )where p^ is the sample proportion, n is the sample

T size, and z* is the z-value for the desired confidence

level.
For this poll, this works out to: 40.0% +/- 13.6% (at the 95% confidence

level). Another way of saying this is that, based on the sample size and
the responses to the poll, the newspaper can only be confident that the

actual percentage of voters planning on voting yes in the referendum is
somewhere between 26.4% and 53.6%, 19 times out of 20. Thus, in our
hypothetical example, because the percentage needed for the referendum
to pass (50% + 1) is within the margin of error of the poll (at the 95%
confidence level), the poll is inconclusive.

240 VOL 49:1
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Now, with this example in mind, let's return to the formulas allowing
designation. Let's suppose that a country barely meets the criteria for
designation due to the rejection rate-that is to say, in one 12-month

period with only 30 claims finalized, the rejection rate was 75%. Next,
let's suppose that we wanted to know, based on this rate, how likely it is

that any given claim from that country will be unfounded. While we
might be tempted to use a similar type of calculation to work out the

margin of error that would be used in the polling context, we cannot do
so because many of the assumptions that underlie such calculations are

not applicable in this context. First, the rejection rate counts all claims,
not just principal applicant claims. Thus, for example, a family of four
whose claims are rejected in one single decision counts as four rejections,
not as one rejection-and there are some refugee decisions that involve
20 or more extended family members. In other words, the actual sample
size, in terms of independent decisions, is likely smaller than 30 claims,
which is already a very small sample. Second, claims from a country are
not randomly selected. Instead, claimants self-select, and we have no idea
whether claimants who come to Canada in a given 12-month period are
representative of the total pool of potential claimants from that country.
Third, if the country meets the rejection rate in any 12-month period
with 30 claims finalized in the past 3 years (for example, 7 February
2013 to 6 February 2014), the country can be designated, even if in all
other 12-month periods in the past 3 years the rejection rate is lower
than the one set out in the criteria. In other words, the government can
select outlier samples. This means that a 95% confidence level (i.e., 19
times out of 20) is insufficient, but if we significantly increase the
confidence level while keeping the very small sample size, the margin of
error becomes extremely large. Fourth, what we would be trying to infer
from the 75% rejection rate is not how likely it is that past or current
claims from the country are unfounded, but how likely it is that claims
from the country in the indefinite future will be unfounded-knowing
full well that conditions can change dramatically over time. Because of
these considerations, it is very difficult (if not impossible) to determine a
reasonable margin of error or to draw meaningful inferences based on a
single (potentially outlier) rejection rate or abandon/withdrawal rate in

30 decisions in a 12-month period in the previous 3 years.
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These are not merely theoretical points. To the contrary, they have

affected which countries could be designated under the quantitative
criteria over the past several years. Table 11 sets out yearly statistics on

refugee claim acceptance rates for selected countries from 2003 to 2012.
As is evident in the tables, there can be a great deal of variation in rates

for a country over time due to the factors outlined above. For example,
the rejection rate for Morocco was 86.2% in 2003 and 44.3% in 2004,

and the rejection rate for Georgia went from 26.7% in 2008 to 60.7% in
2009. Similarly, the abandon/withdrawal rate for Jordan varied widely,

going from 6.9% in 2006 to 62.3% in 2008 and to 13.3% in 2010. Thus,
a country that meets the DCO quantitative criteria in one year may have
much higher recognition rates in subsequent years, which suggests that
qualifying for designation under the quantitative criteria is not a reliable
indicator that claims in subsequent years are unlikely to be well founded.
It should, moreover, be recalled that the Minister is not required to use
calendar years as the basis for calculating the rates for the relevant
12-month period, whereas the data we used to construct these tables
relied on yearly data. Because the Minister is able to select any 12-month
period in the prior 3 years where 30 or more claims were finalized, the
variability in rates is no doubt more pronounced than the calendar year
data in the tables suggest (in other words, the likelihood of at least one
outlier rate increases as the number of samples increases). And it should
also be recalled that once a country is designated, there is no process in
the legislation or Ministerial orders requiring ongoing or periodic
review-meaning that a country could in principle continue to be
designated for decades based on a single outlier 12-month period.

Beyond just the issue of variability, Table 11 also indicates that some
countries with especially egregious human rights records could qualify
for designation under the quantitative criteria if the DCO regime had
applied during the 2003-2012 period. Perhaps the most extreme
example is North Korea. In 2008, North Korea would have met the
quantitative criteria for designation, even though from 2006 to 2012 the
vast majority (91.9%) of North Korean refugee claims decided on the
merits resulted in grants of refugee protection. The fact that North
Korea could be designated as "safe" by virtue of the quantitative criteria
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is, in our view, perhaps the clearest evidence available showing that the

quantitative criteria are problematic.
A fifth problem with the quantitative criteria relates to potential

disconnects between refugee claim outcomes for a country as a whole
and for subsets of claimants from that country. The problem is this: a

country may be relatively safe for most refugee claimants, thus
potentially leading to high rejection rates overall, while at the same time

being unsafe for particular subsets of claimants, thus leading to higher
recognition rates for that particular subset of claimants. Such a country

may qualify for designation under the quantitative DCO criteria because
the quantitative criteria apply to countries as a whole. This can occur
even if the subset of claimants in question have outcome rates that would
preclude designation if the quantitative criteria were calculated based
only on the subset of claimants and not on all claims from the country.

This problem can be seen by considering two subsets of
claimants: gender- and sexual orientation-based claimants. An earlier
empirical study found that, from 2004 to 2008, gender- and sexual
orientation-based claims were more likely to succeed than other types of
claims made by claimants from the same country.65 Tables 12 and 13 set
out figures from the new system from 2013 and 2014, using data similar
to that used in the earlier empirical study.'66 According to data provided

by the IRB,167 in many countries-including countries with low overall
recognition rates-claims categorized by the IRB as involving
gender/age or sexual orientation were much more likely to succeed than
other claims from the same countries. For example, claims involving
gender- or age-based persecution from India were much more likely to
succeed than claims based on other claim types (45.2% versus 14.6%).
Similarly, claims from Jamaica involving sexual orientation succeeded

115 Sean Rehaag, "Do Women Refugee Judges Really Make a Difference? An Empirical

Analysis of Gender and Outcomes in Canadian Refugee Determinations" (2011)

23:2 CJWL 627 at 643.
166 For a discussion of the methodology used and the limitations of this methodology,

see ibid at 637 to 640.

167 IRB RPD/RAD Data, supra note 91.
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much more frequently than other types of claims (70.3% versus 25.6%).

Table 13 also indicates that claims involving either gender/age or sexual

orientation were more likely to succeed under the new system in

2013 and 2014 than would be expected based on country of origin

averages. It seems clear from these tables that low overall recognition

rates for a country do not necessarily mean that sexual orientation- or

gender/age-based claims made from these countries are likely to be

unfounded. No doubt one could make similar points about other subsets

of claimants who may have well-founded claims despite coming from

countries with lower than average recognition rates.

A sixth problem we see with the quantitative criteria is that they

involve stereotypes about refugee claimants. The quantitative criteria

implicitly interpret unsuccessful or abandoned/withdrawn refugee

claims as evidence of abuse of the refugee determination system by

claimants who were in fact safe. This reasoning-and the oft-repeated

language of "bogus" refugee claimants "abusing Canadas generosity" that

accompanies it 68-is deeply flawed. There are any number of reasons

why claimants might abandon claims (for example, because they have

another means to acquire permanent status in Canada) that are entirely

unrelated to the merits of their refugee applications. Moreover, many

claims are denied on the merits not because claimants are safe, but rather

because the genuine harms they fear are not recognized under the

technical and narrow refugee definition. Castigating all such claimants as

fraudsters seeking to abuse the refugee determination system-and

depriving all claimants from particular countries of procedural rights due

to the frequency of such alleged fraud among their co-nationals-is

unfair and perpetuates negative stereotypes about vulnerable groups.69

In sum, the quantitative criteria do not amount to reliable indicators

that countries are safe or that errors in first-instance refugee adjudication

168 See e.g. Citizenship and Immigration Canada, "Speaking Notes for the Honourable

Jason Kenney" (29 June 2012), online: <www.cic.gc.ca/english/department/

media/speeches/2012/2012-06-29.asp>.

1&' Federal Court Justice Mactavish offers an especially compelling analysis of this

problem in Canadian Doctors, supra note 156 at paras 810-48.
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from those countries are likely to be rare or inconsequential. Indeed,

because of problems with the quantitative criteria, countries that are
clearly unsafe and countries that are unsafe for particular groups are

vulnerable to designation, with potentially devastating consequences for
claimants from those countries whose refugee claims are denied in error.

4. DCOS: QUALITATIVE CRITERIA

While we are of the view that the quantitative criteria for designation are

particularly problematic, we also have concerns about the qualitative
criteria. As noted earlier, the qualitative criteria for designation apply

only to countries for which there is no 12-month period in the past 3
years during which at least 30 claims from the country were finalized. In
such circumstances, countries can be designated "if the Minister is of the
opinion that in the country in question (i) there is an independent

judicial system, (ii) basic democratic rights and freedoms are recognized
and mechanisms for redress are available if those rights or freedoms are
infringed, and (iii) civil society organizations exist."17o

In our view, there are at least three problems with the
qualitative criteria.

First, the criteria invite politicization of the refugee determination
process by placing the decision-making powers solely in the hands of the
Minister. In the DCO regime, the question of whether countries meet
the three criteria is left to the Minister's opinion. In forming that
opinion, the Minister will necessarily be making assessments about
conditions in other countries-and these assessments can have
significant political and foreign policy ramifications. What if, for
example, Canada is in the midst of delicate negotiations surrounding a
trade agreement with a particular country? Or what if the political party
in power will be courting a specific demographic community in an
upcoming election? Or how might a Minister's opinion be affected if the
governing political party is seeking to shore up its credentials in terms of
taking tough measures against asylum seekers? It is precisely in order to
ensure that these sorts of political considerations do not enter into

170 IRPA, supra note 1, s 109.1(2)(b).

245



UBC LAW REVIEW

refugee decision making that the IRB was created as an independent

quasi-judicial administrative tribunal. To limit the problem of

politicization, a better arrangement would have been to have an

independent body made up of experts in refugee issues and human rights

assess whether qualitative criteria are met.

Second, the qualitative criteria are too vague. This would not be as

much of a problem if the criteria were simply factors aimed at guiding

Ministerial discretion. Instead, however, they are framed as conditions

precedent. As a result, the Minister must make binary assessments of

matters that, because they are vague, inevitably involve questions of

degree. For example, in many circumstances it will not be possible to give

a meaningful yes/no answer to the question of whether a particular

country recognizes basic democratic rights and freedoms and provides

mechanisms for redress if these are infringed. How would one answer

such a question if it were posed about Canada during a period where, say,
same-sex intercourse was a criminal offence, or when marriage could only

take heterosexual forms? Or what if one were asked about whether

Canada currently provides a mechanism for redress for violations of

indigenous rights or for the disproportionate number of murdered or

missing indigenous women in Canada? A binary yes/no answer to these

sorts of questions is, in our view, overly simplistic, and yet making such

simplistic assessments is what the qualitative criteria require the Minister

to do.

Third, the qualitative criteria are surprisingly unconnected to the

refugee definition. For example, the existence of civil society

organizations is mostly irrelevant in the refugee determination process.

Both case law and doctrine have established that the ability of non-state

actors to protect claimants against persecution is not a consideration,

and that, instead, decision makers must focus solely on whether the state

offers protection against persecution.17 1 Indeed, if anything, the existence

of civil society organizations can bolster a refugee claim, such as where

171 See Codogan v Canada (Minister of Citizenship and Immigration), 2006 FC 739 at

para 24, 293 FTR 101; Hathaway & Foster, supra note 18 at 289-92.
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organizations emerge in response to ongoing human rights violations.172

Similarly, the refugee definition looks at whether claimants face a risk of

persecution, not at whether a country recognizes human rights or

whether there are mechanisms for redress. Because of these disconnects

between the qualitative criteria and the refugee definition, the qualitative

criteria do not tell us much about whether a country is likely to generate

well-founded refugee claims.

For these reasons, in our view, the qualitative criteria are problematic

and do not ensure that only safe countries are amenable to designation.

5. DCOs: MINISTERIAL DISCRETION

As noted earlier, countries are not automatically designated when

they meet the qualitative or quantitative criteria. Rather, meeting

the criteria merely allows the Minister to decide whether or not to

designate the country. The Minister therefore has a great deal of

discretion with respect to designation, and both the legislation and the

Ministerial orders are silent regarding how the Minister should exercise

that discretion.

According to a government website, the current practice (which

could be changed at any time at the Minister's discretion) is that

countries meeting the quantitative or qualitative criteria are reviewed

based on the following factors:

democratic governance; protection of right to liberty and security of

the person; freedom of opinion and expression; freedom of religion

and association; freedom from discrimination and protection of

rights for groups at risk protection from non-state actors (which could

include measures such as state protection from human trafficking);

access to impartial investigations; access to an independent judiciary

system; and access to redress (which could include constitutional and

legal provisions).
7 3

12 Macklin, "Safe Country", supra note 150 at 124.

171 Citizenship and Immigration Canada, "Backgrounder: Designated Countries of

Origin" (2 January 2013), online: <www.cic.gc.ca>.
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This review results in a recommendation as to whether to designate the

country, but the final decision on designation rests with the Minister.1t

Some might suggest that the existence of ministerial

discretion-particularly where that discretion is exercised in accordance

with the above criteria-can correct the kinds of defects in the

quantitative and qualitative criteria that we identified in the prior two

sections. According to such an argument, even if the quantitative and

qualitative criteria allow for designation of countries that are not safe, the

Minister will only designate countries that are in fact safe. In our view,

this rationale is flawed for at least two reasons.

First, as with our discussion of the qualitative criteria, we think

that relying on Ministerial discretion risks politicizing the refugee

determination process. Because the assessment of the factors set out

on the government's website is ultimately left to the Minister-rather

than to an independent body of refugee lawyers and human rights

experts-there is a real danger that assessments will be distorted by the

same types of political factors that we raised regarding the qualitative

criteria. This problem of politicization is exacerbated by the lack of

transparency in decision making. The government does not release

assessments or the evidence used in the assessments, and has not located

the list of factors in legislation or regulations. Instead, the government

has left it to the Minister to articulate factors, which can be changed at

any time without seeking any kind of parliamentary approval.

Second, as we will now see, in the first year of operation of the DCO

regime, the Minister did, in fact, designate countries that are unsafe.

6. DCOs: FIRST TWO YEARS OF OPERATION

In the DCO regime's first two years of operation, 42 countries were

designated, 19 through the quantitative criteria75 and 23 through the

1¾ Ibid. See also IRPA, supra note 1, s 109.1.

1- Croatia, Czech Republic, France, Germany, Hungary, Italy, Latvia, Lithuania,

Poland, Portugal, the Slovak Republic, Spain, the United Kingdom, and the US were

designated on 15 December 2012; Israel (excluding Gaza and the West Bank) and

Mexico were designated on 15 February 2013; Chile and South Korea were

designated on 31 May 2013; and Romania was designated on 10 October 2014.
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qualitative criteria. 1 6As can be seen in tables 14 and 15, according to
data provided by the IRB,m- while the number of countries designated
through the quantitative and qualitative criteria are similar, far more

claimants are affected by designation under the quantitative criteria. Of
the 2,084 refugee claims referred to the RPD under the new system in

2013-14 that came from DCOs, 1,977 (94.9%) came from countries
designated by virtue of the quantitative criteria. This is troubling in light

of the problems raised above regarding the quantitative criteria.
It should also be noted that, in the first two years of the DCO

regime's operation, relatively few claimants appear to be directly affected
by the DCO provisions. Only 9.1% of the 22,871 claims referred under
the new system in 2013-14 were from DCO countries. That said, the
mix of countries of origin under the new system differs significantly from
the long-term historical averages. Under the old refugee determination
system (in place from 2003 to 2012), of the 265,728 refugee claims

referred, 75,509 (28.4%) came from countries designated during the first
two years of the DCO regime.

Tables 14 and 15 also indicate that at least some of the designated
countries are not safe, in the sense that some generate significant
numbers of recognized refugees. From 2003 to 2012, 10,150 individuals
obtained refugee protection in Canada from countries that were
designated during the DCO regime's first two years of operation. In

2013-14, under the new refugee determination system, 337 more
claimants from these countries obtained refugee protection.

Most of the recognized refugees from DCO countries came from a
handful of countries. In fact, 94.6% of the recognized refugees from

176 Austria, Belgium, Cyprus, Denmark, Estonia, Finland, Greece, Ireland, Luxembourg,

Malta, Netherlands, Slovenia, and Sweden were designated on 15 December 2012;

Australia, Iceland, Japan, New Zealand, Norway, and Switzerland were designated on

15 February 2013; and Andorra, Liechtenstein, Monaco, and San Marino were

designated on 10 October 2014.

177 IRB Country Reports, supra note 91. Figures are based on all claims referred from

countries that were designated as of 31 December 2014, irrespective of whether the

countries were designated at the time the particular claims from those countries were

referred or finalized.
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