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CHAPTER 146.

An Act to secure Compensation to Workmen in
Certain Cases.

' IS MAJESTY, by and with the advice and consent of

the Legislative Assembly of the Provinece of Ontario,
enacts as follows:—

PRELIMINARY.

1. This Aet may be cited as The Workmen’s Compensa-short tide.
tion for Imjuries Act. R.S.0. 1897, e, 160, s, 1,

2. In this .A.Ct, f]ll{'l"pl'vl:l-
100,
(a) ‘“Action,”” ‘““proceeding’’ or ‘‘suit’’ shall include: xetion.

arbitration;

(b) ““County’ shall include district;

“County.”
(¢) ““County Court’’” shall include district court; Connty
(d) ““Court” or ‘‘Judge’’ shall include arbitrator;  «court”

“Indge”
(e) “‘Defendant’ shall include respondent; 62 Viet. " befendant.”
(2), e. 18, s. 2, part.

(f) ‘““Employer’’ shall include a body of persons cor-‘ Emplyer.”
porate or unincorporate, and also the legal
personal representatives of a deceased employer,
and the person liable to pay compensation under
section 4;

(g) ‘“Packing’’ shall mean a packing of wood or metal, . pyekjng.
or some other equally substantial and solid
material, of not less than two inches in thick-
ness, and which, where filled in, shall extend to
within one and a half inches of the crown of the
rails in use on any railway, shall be neatly fitted
so as to come against the web of such rails and
shall be well and solidly fastened to the ties on
which such rails are laid; R.S.0. 1897, c. 160,

s. 2, part.

(h) “Plaintiff”” shall inclunde claimant; 62 Viet. (2).. pjapurin

: e. 18, s. 2, part.

(i) “Railway servant’ shall mean and include a rail- gralis”
way servant, tramway servant and street railway
servant;

100 s.
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(7) ““Superintendence’’ shall mean such general superin-
tendence over workmen as is exercised by a fore-
man, or person in a like position to a foreman,
whether the person exermsmg superintendence is
or is not ordinarily engaged in manual labour;

(k) ““Workman’’ shall not include a domestic or menial
servant or servant in husbandry, gardening or
fruit growing, where the personal injury caused
to any such servant has been occasioned by or has
arisen from or in the usual course of his work
or employment as a domestic or menial servant,
or as a servant in husbandry, gardening or fruit-
growing, but shall mean any railway servant
and any person before mentioned who, being a
labourer, servant, journeyman, artificer, handi-
craftsman, miner or otherwise engaged in manual
labour, whether under the age of twenty-one
years or above that age, has entered into or works
under a contract with an employer, whether the
contract is made before or after the passing of
this Act, is expressed or implied, oral or in writ-
ing, and is a econtract of service or a contract
personally to execute any work or labour. R.S.0.
1897, e. 160, s. 2, part.

PART I.—RIGHT OF ACTION FOR COMPENSATION.

3. Where personal injury is caused to a workman by

claim agninst regson of—

employer.

(a) any defect in the condition or arrangement of the
ways, works, machinery, plant, buildings or
premises connected with, intended for or used in
the business of the employer; or

(b) the negligence of any person in the service of the
employer who has any superintendence entrusted
to him whilst in the exercise of such superinten-
dence ; or

(¢) the negligence of any person in the service of
the employer to whose orders or directions
the workman at the time of the injury was
bound to conform and did conform, where such
injury resulted from his having so conformed;
or

(d) the act or omission of any person in the service
of the employer done or made in obedience
to the rules or by-laws of the employer, or
in obedience to particular instruetions given by
the employer or by any person delegated with
the authority of the employer in that behalf; or
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(e) the negligence of any person in the service of
the employer who has the charge or control of
any points, signal, locomotive, engine, machine,
or train upon a railway, tramway or street rail-
way,

the workman, or, in case the injury results in death, the
legal personal representatives of the workman, and any
persons entitled in case of death, shall have the same right
of compensation and remedies against the employer as if
the workman had not been a workman of, nor in the service
of 1%16: employer, nor engaged in his work. R.S.0. 1897,
¢; 8. 3

4—(1) Where the execution of any work is being cdrnedmplom
into effect under any contract, and it g
(a) the person for whom the work, or any part thereof,
is done, owns or supplies any ways, works, machin-
ery, plant, buildings, or premises used for the
purpose of executing the work, and

(b) by reason of any defect in the condition or arrange-
ment of such ways, works, machinery, plant,
buildings or premises, personal injury is caused
to any workman employed by the contractor or
by any sub-contractor, and

(¢) the defect or the failure to discover or remedy the
defect arose from the negligence of the person
for whom the work or any part thereof is done,

“or of some person being in his service and en-
trusted by him with the duty of seeing that such
condition or arrangement is proper,

the person for whom the work, or that part of the work is
done shall be liable to pay compensation for the injury
as if the workman had been employed by him, and for that
purpose shall be deemed to be the employer of the work-
man within the meaning of this Aet; but any such con-
tractor or sub-contractor shall be liable to pay compensation
for the injury as if this section had not been enacted, so
however that double compensation shall not be recoverable
for the same injury.

(2) Nothing in this section shall affect any rights or Rights of
liabilities of the person for whom the work is done and other parties.
the contractor and sub-contractor, if any, as between
themselves. R.S.0. 1897, e. 160, s. 4.

5. Where personal injury is caused to a workman em- Inf‘uril'.-ihy
ployed on or about any railway. ol b

(a) by reason of the lower beams or members of the
superstructure of any highway, or other over-
head bridge, or any other ercction or structure
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over such railway, not being of a sufficient height
from the surface of the rails to admit of an open
and elear headway of at least seven feet between
the top of the highest freight cars then running
on such railway, and the bottom of such lower
beams or members, or

(b) by reason of the space between the rails in any

railway frog, extending from the point of such
frog backward to where the heads of such rails
are not less than five inches apart, not being
filled in with packing, or

(¢) by reason of the space between any wing-rail and

any railway frog, and between any guard-rail
and any other rail fixed and used alongside there-
of as aforesaid, and between all wing-rails where
no other rail intervenes (save only where the
space between the heads of any such wing-rail
and railway frog as aforesaid, or between the
heads of any such guard-rail and any other rail
fixed and used alongside thercof as aforesaid,
or between the heads of any such wing-rails
where no other rail intervenes as aforesaid, is
either less than one and three-quarters of an
inch or more than five inches in width) not be-
ing at all times during every month of April,
May, June, July, August, September, October,
and November filled in with packing,

such injury shall be deemed to have been caused by reason

of a defeet within the meaning of clause (a) of section 3,

but nothing in this section shall be taken or construed, as
in any respect, or for any purpose restricting the meaning
of the said clause. R.S.0. 1897, e. 160, s. 5.

6. ‘A workman, or his legal representatives, or any person

entitled in

case of his death, shall not be entitled under this

Act to any right of compensation or remedy against the

employer,

(a) under clause (a) of section 3, unless the defect there-

in mentioned arose from or had not been dis-
covered or remedied owing to the negligence of
the employer or of some person entrusted I_‘y him
with the duty of seeing that the condition or
arrangement of the ways, works, machinery, plant,
building or premises are proper,

(b) under clanse (d) of section 3, unless the ipjury re-

sulted from some impropriety or defeet in the
rules, by-laws, or insiructions therein mentioned,
but where a rule or by-law has been approved, or
has been accepted as a proper rule or by-law,
either by the Lieutenant-Governor in Couneil, or
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under and pursuant to any provision in that be-
half of any Aect of this Legislature, or of the
Parliament of Canada, it shall not be deemed for
the purposes of this Act to be an improper or
defective rule or by-law,

(¢) where the workman knew of the defect or negli-
gence which caused his injury, and failed with-
out reasonable excuse to give or cause to be
given within a reasonable time, information there-
of to the employer or some person superior to
himself in the service of his employer, unless he
was aware that the emplover or such superior
already knew of the defect or negligence,

but such workman shall not, by reason only of his continu-
ing in the employment of the employer with knowledge of
the defect, negligence, act, or omission, which caused his
injury, be deemed to have voluntarily incurred the risk of
the injury. R.S.0. 1897, c. 160, s. 6.

1589

¥. The amount of compensation recoverable under this;ﬁuﬂ;:lﬁfr A
Act shall not exceed either such sum as may be found to be

equivalent to the estimated earnings, during the three years
preceding the injury of a person in the same grade employed
during those years in the like employment in Ontario,
or the sum of $1,500, whichever is larger; and such com-
pensation shall not be subject to any deduction or abatement,
by reason, or on account, or in respect of any matter or thing

whatsoever, save such as is specially provided for in section
12. R.S.0. 1897, e. 160, s. 7.

8. Where in any action under this Act compensation is!
awarded in the case of the death of a workman for an in-
jury sustained by him in the course of his employment, the
amount recovered, after deducting the eosts not recovered
from the defendant may, if the Court or Judge before whom
the action is tried so directs, be divided between the wife,
or husband, parent and child of the deceased in such shares
as the Court or Judge, with or without assessors, as the
case may be, or if the action is tried by a jury, as the jury
may determine. R.S.0. 1897, ¢. 160, s. 8.

9. Subject to the provisions of scetions 13 and 14, an!

compensation.

Mstribution of
compensation.

Amit of time
for recovery of

action for the recovery, under this Aet, of compensation forcompensation.

an injury shall not be maintainahle against the employer
of the workman, unless notice that injury has been sustained
is given within twelve weeks, and the action is commenced
within six months from the occurrence of the aceident
causing the injury, or in ease of death within twelve months
from the time of death; but in case of death the want of
such notice shall be no bar to the maintenance of such
action, if the Court or Judge is of opinion that there was
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reasonable excuse for such want of notice. R.S.0. 1897,
c. 160, s. 9.

10. No contract or agreement made or entered into by
a workman shall be a bar or constitute any defence to an
action for the recovery under this Act of compensation for
any injury,

(a) unless for such workman entering into or making
such contract or agreement there was other con-
sideration than that of his being taken into or
continued in the employment of the defendant,
nor

(b) unless such other consideration was, in the opinion
of the Court or Judge before whom such action
is tried, ample and adequate, nor '

(¢) unless, in the opinion of the Court or Judge, such
contract or agreement, in view of such other
consideration was not on the part of the work-
man improvident, but was just and reasonable,

and the burden of proof in respect of such other considera-
tion, and of the same being ample and adequate, and that
the contract was just and reasonable and was not improvid-
ent, shall, in all cases, rest upon the defendant; but notwith-
standing anything in this section, no contract or agreement
made or entered into by a workman shall be a bar or con-
stitute any defence to an action for the recovery under this
Act of compensation for any injury happening or caused by
reason of any of the matters mentioned in section 5. R.S.0.
1897, e. 160, s. 10.

11. Notwithstanding anything in this Aect, an action
under sections 3, 4 or 5 shall lie against the legal personal
representatives of a deceased employer. R.S.0. 1897, e. 160,
A 1

12. There shall be deducted from any compensation
awarded to any workman or the representatives of a workman,
or persons claiming by, under, or through a workman in
respect of any cause of action arising under this Act, any
penalty or damages, or part of a penalty or damages which
may in pursuance of any other Aect, either of the Parliament
of Canada, or of this Legislature, have been paid to such
workman, representatives or persons in respect of the same
cause of action; and where an action has been brought under
this Act by any workman, or the representatives of any
workman, or any persons claiming by, under, or through such
workman, for compensation in respeet of any cause of action
arising under this Act, and payment has not previously been
made of any penalty or damages. or part of a penalty or
damazes under any sueh Aet, either of the Parliament of
Canada or of this Legislature, in respect of the same cause
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of action, such workman, representatives or persons shall not,
so far as this Legislature has power so to enact, be entitled
thereafter to receive in respect of the same cause of action,
any such penalty or damages, or part of a penalty or dam-

ages, under any such last-mentioned Act. R.S.0. 1897,
e. 160, s. 12. '

13.—(1) Notice in respect of an injury shall give the Noticeot
pname and address of the person injured, and shall state in'™"™
ordinary language the cause of the injury and the date at
which it was sustained, and shall be served on the employer,

or if there are more employers than one, upon one of such
employers.

(2) The notice may be served by delivering it to or at pelivery.
the residence or place of business of the person on whom it
is to be served.

.

(3) The notice may also be served by sending it by regis- service by

tered post, addressed to the person on whom it is to be served'¢tr

at his last known place of residence or place of business, and

if served by post shall be deemed to have been served at

the time when a letter containing the same would be de-
livered in the ordinary course of post, and in proving the
service of such notice it shall be sufficient to prove that the

notice was properly addressed and registered.

(4) Where the employer is a body of persons corporateg..iceon
or unincorporate the notice shall be served by deliveringpartueship
it at or by sending it by registered post addressed to the® “"™
office, or if there are more offices than one, to any one of such
offices.

(5) The want or insufficiency of the notice required by Irregulurities
this section, or by section 9, shall not be a bar to the main- paris sction,
tenance of an action for the recovery of compensation for
the injury if the Court or Judge before whom such action
is tried, or, in case of appeal, if the Court hearing the ap-
peal is of opinion that there was reasonable excuse for such
want or insufficiency, and that the defendant has not been
thereby prejudiced in his defence.

(6) A notice under this section shall be sufficient if in gormor
the form or to the effect following:— SoRCe:

To A.K., of (here insert the employer's address)
or

To the Company, (or as the case may be.)

Take notice, that on the day of 19 ,0.D., of
(insert address of injured person) a workmaun in your employment
sustained personal injury, (add, of which he died, if such be the
* case), and that such injury was caused by (state shortly the cause

of injury, e.g., the fall of a beam).

(Date.)
Yours, ete..
XY

R.S.0. 1897, c. 160, s. 13.
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i P 14, If the defendant in any action against an employer

notice ornot  for compensation for an injury sustained by a workman in
employer, the course of his employment intends to rely for a defence
on the want of notice or the insufficiency of notice, or on
the ground that he was not the cmployer of the workman
injured, he shall, not less than seven days before the hear-
ing of the action, or such other time as may be fixed by
the rules regulating the practice of the Court in which the
action is brought, give notice to the plaintiff of his inten-
tion to rely on that defence, and the Court may, in its dis-
cretion, and upon such terms and conditions as may be just
in that behalf, order and allow an adjournment of the case
for the purpose of enabling such notice to be given; and,
subject to any such terms and conditions, any notice given
pursuant to and in compliance with the order in that be-
half, shall, as to any such action and for all purposes there-
of, be held to be a notice given pursuant to and in con-
formity with sections 9 and 13, R.S.0. 1897, c¢. 160, s. 14.

Hartiewarsof - 15. In an action brought under this Act the particulars

' of demand or statement of claim shall state in ordinary

language the cause of the injury, and the date at which it

was sustained, and the amount of compensation claimed:

and where the action is brought by more than one plaintiff,

the amount of compensation claimed by each plaintiff, and

where the injury of which the plaintiff complains shall

have arisen by reason of the negligence, act, or omission

of any person in the service of the defendant, the particu-

lars shall give the name and deseription of such person.
R.S.0. 1897, e. 160, s. 15.

L ity 16.—(1) Upon the trial of an action for recovery of com-
mgnLob pensation under this Act before a Judge without a jury,

one or more assessors may be appointed by the Court or
Judge for the purpose of ascertaining the amount of com-
pensation; and the remuneration, if any, to be paid to such
assessors shall be fixed and determined by the Judge at the
trial.

Whomaynet. 9y Any person who shall, as hereinafter provided, be
appointed to act as an assessor in such action shall be quali-
fied so to act.

Applieation for ~ (3) In such action, a party who desires assessors to be
R appointed shall, ten clear days at least before the day for
holding the Court at which the action is to be tried, file an
application stating the number of assessors he proposes to
be appointed, and the names, addresses and occupations of
the persons who may have cxpressed their willingness in,
writing to act as assessors; and if the applicant has obtained
ihe consent of the other party to the persons named being
appointed, he shall file such consent with his applieation.
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(4) Where the application for the appointment of as-Service.
sessors has been made by one party to an action only, he
shall, eight clear days at least before the day for holding
the Court at which the action is to be tried, serve a copy of
the application, so filed, upon the other party, who may
then either file an application for assessors, or file objec-
tions to one or more of the persons proposed.

(5) An application for the appointment of assessors may gomn of
be in the form following, or to the like effect, namely :— application.

In the (describing the Court)
The Workmen's Compensation for Imjuries Act.

BerweeNn Plaintiff,
and
Defendant.

The plaintiff (or defendant) applies to have an assessor (or asses-
sors) appointed to assist the Court in ascertaining the amount of
compensation to be awarded to the plaintiff, should the judgment
be in his favour, and he submits the names of the following per-
sons, who have expressed their willingness in writing to act as
assessors should they be appointed.

(Here set out the mames, addresses and occupations of the per-
sons above referred to.)

_ (If the other party consents to the appointment add the follow-
mg):—

The defendant (or plaintiff) consents to the appointment of any
of the persons above named to act as assessors in this action, as
appears by his consent thereto filed herewith,

Dated this day of

A.B.
The above named plaintiff, (or as the case may be).

(6) Where separate applications are filed by the parties, sppointment.
no objection to the persons proposed shall be made by
either party, but the Court or Judge may appoint from the
persuns named in each application one assessor or more, buy
the same number of assessors shall be appointed from the
names given in each application. R.S.0. 1897, e. 160, s. 16.

17. Where any such action is brought in a Division Assessorsin
Court the applications for the appointment of assessors, o™
together with any objections made to the persons proposed,
shall be transmitted by the clerk of the Court to the Judge.

R.S.0. 1897, e. 160, s. 17.

18. Where application for the appointment of assessors.appointment
is granted, the Court or Judge shall appoint such of thelj """
persons proposed for assessors as by the Court or Judge may
be deemed fit, subject to the provisions contained in this

Act. R.S.0. 1897, e. 160, s. 18.

19. Where an application for the appointment of assessors aaditionn
has been filed, the Court or Judge may, at any time prior ™=
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to the trial of the action, nominate one or more additional
persons to act as assessors; and where no application for
assessors has been made, the Court or Judge may appoint
one or more persons to act as asSessor or assessors in the

action before or on the trial of the action. R.S.0. 1897,
¢.. 160, s, 19.

20. If at the time and place appointed for the trial all
or any of the assessors appointed do not attend, the Court
or Judge may either proceed to try the aetion with the
assistance of such of the assessors, if any, as do attend, or
may adjourn the trial generally, or upon any terms which
the Court or Judge may think fit, or may appoint any per-
son who may be available and who is willing to aet, and
who is not objected to, or who, if objected to, is objected
to on some insufficient ground, or the Court or Judgze may
try the action without assessors. R.S.0. 1897, e. 160, s. 20.

21. Every person requiring the Court or Judge to be
assisted by assessors shall at the time of filing his appli-
eation deposit therewith the sum of %14 for every assessor
proposed, and such payment shall be considered as costs in
the action, unless otherwise ordered by the Court or Judge;
but where a person proposed as an assessor has in writ-
ing agreed and consented that he will not require his
remuneration to be so deposited, no deposit in respect of
such person shall be required. R.S.0. 1897, e. 160, s. 21.

22. Where an action is tried by the Court or Judge with
the assistance of assessors in addition to or independently
of any assessors proposed by the parties, the remuneration
of such assessors shall be borne by the parties, or either of
them, as the Court or Judge shall direct. R.S.0. 1897,
e. 160, s. 22.

23. If after an assessor has been appointed the action
is not tried, the Conrt or Judge may make an allowance to him
in respect of any expense or trouble which he may have
ineurred by reason of his appointment, and direct the pay-
ment to be made out of any sum deposited for his remunera-
tion. R.S.0. 1897, e. 160, s. 23.

24, The assessors shall sit with and assist the Court or
Judge when required with their opinion and special know-
ledge for the purpose of ascertaining the amount ?f com-
pensation, if any, which the plaintiff shall be entitled to
recover. R.S.0. 1897, e. 160, s. 24,

25.—(1) Where several actions are brought under this
Act against a defendant in the same Court in respect of
the same negligence, act or omission, the defendant shall b_e
at liberty to apply to the Judge that the actions be consoli-
dated.
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(2) Applications for the consolidation of actions shall be Upon uatice.
made upon notice to the plaintiffs affected by such consoli-
dation. R.S.0. 1897, c. 160, s. 25.

26.—(1) Where several actions are brought under this Steying sever-
Act against a defendant in the same Court in respect Of abide comats
the same negligence, act or omission, the defendant, on fil-©f one:
ing an undertaking to be bound so far as his -liability for
such negligence, act or omission is concerned by the decision
in such one of the said actions as may be selected by the
Court or Judge, may apply to the Court or Judge for an
order to stay the proceedings in the actions other than in
the one so selected, until judgment is given in such selected
action,

(2) An application for a stay of proceedings may be made Appiienion
upon notice to the plaintiffs affected by the stay of pro- 4
ceedings or ex parte. R.S.0. 1897, c. 160, s. 26.

27. Upon the hearing of an application for the consolida- Terms oi con-
tion of actions or for a stay of proceedings, the Court orim i o
Judge may impose such terms and conditions and make such
order in the matter as may be deemed just. R.S.0. 1897,

c. 160, s. 27.

28. If an order is made by a Court or Judge upon varying
an ez parte application to stay proceedings, it shall be com-°"
petent to the plaintiffs affected by the order to apply to
the Court or Judge, upon notice or ex parte, to vary or dis-
charge the order, and upon such last mentioned application
such order shall be made as the Court or Judge shall think
fit, and the Court or Judge shall have power to dispose of
the costs occasioned by such order as may be deemed just.
R.S.0. 1897, c. 160, s. 28.

29. If judgment in the selected action is given against Removal of
the defendant, the plaintiffs in the actions stayed shall be*“
at liberty to proceed for the purpose of ascertaining and
recovering their damages and costs. R.S.0. 1897, e. 160, s. 29.

30.—(1) Where two or more persons are joined as plain-bumagesto
tiffs under section 25, and the negligence, act or omission LCieraiely
which is the cause of action is proved, the judgment
shall be for all the plaintiffs, but the amount of compensa-
tion, if any, that each plaintiff is entitled to shall be separ-
ately found and set forth in the judgment, and the amount
of costs awarded in the action shall be ordered to be paid
to such person and in such manner as the Court or Judge
thinks fit.

(2) If the defendant fails so to pay the several amounts gxecution.
of ecompensation and the costs awarded in the aection, exe
cution may issue as in an ordinary action, and if the
proceeds of the execution are insufficient, after dedueting
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all costs, to pay the whole of the amounts awarded, a divi-
dend shall be paid to each plaintiff, caleulated upon the pro-
portion of the amount awarded to the respective plaintiffs
to the total amount realized after the deduction of all the costs
of the action. R.S.0. 1897, c. 160, s. 30.

31. A defendant may by notice to the opposite party to
be given or served at least six days before the day appointed
for the trial of the action, admit the truth of any state-
ment of his liability for any allegzed negligence, act or
omission as set forth or contained in the plaintiff's state-
ment or particulars of claim in the aection, and after such
notice, the plaintifft shall not be allowed any expense
thereafter ineurred for the purpose of proving the matters
so admitted. R.S.0. 1897, e. 160, s. 31.

32. Where the time for doing any act, taking any pro-
ceeding, or giving any notice under or required by this Act
expires on a holiday such aet, or proceeding, or notice shall,
so far as regards the time of doing, taking or giving the
same, be held to be duly and sufficiently done, taken or
given, if done, taken or given, on the day next following
which is not a holiday. R.S.0. 1897, e. 160, s. 32.

33. In an aection brought in any Court to recover com-
pensation under this Aet, the forms and methods and the
rules and orders in force in the Court shall, subjeet to and
save as otherwise provided by this Aet, apply to and regulate
all matters of pleading, praectice and procedure in such
action, and notwithstanding anything in this Aet eontained,
the forms and methods and the pleadings, practice and pro-
cedure in any such action shall conform to and be regulated
by any rules or orders in that behalf hereafter lawfully and
duly made or prescribed with respect to actions brought in
such Court. R.S.0. 1897, e. 160, s. 33.

34, Where

(@) the machinery or other plant or works of or in
a factory, or any part of such machinery, plant
or works through or by reason of which the in-
jury complained of was inflicted or occasioned or
alleged to have been inflicted or occasioned is
or are, by The Factory, Shop and Office Build-
ing Aet or any other Aect of this Legislature, or
of the Parliament of Canada, required to be
covered, guarded, protected or suitably enclosed
in whole or in part or to be of a special or parti-
cular kind or quality or to be kept in a parti-
cular or speeified state or condition; or

(b) dangerous structures or places or openings in or
in connection with a factory are required by
law to be kept securely guarded or protected or
snitably enclosed as far as practicable, or to be
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kept in some particular state or condition, or that
facilities for so keeping them or any of them shall
be provided; or

(¢) any part of a railway or railway track or railway
bridge or other structure is required to be of a
certain kind or character or to be constructed or
kept by the company in any particular or speci-
fied way or manner as provided or contemplated
by this Act or by The Ontario Railway Act, op ey St
by any other Act of this Legislature, or of the"
Parliament of Canada,

then upon any trial or arbitration under this Act for the
recovery of damages for injury to a workman arising out
of the neglect or alleged mneglect on the part of the person
or company required to keep such machinery, buildings,
structures, dangerous places, and railway track or strue-
tures in such a state, condition or manner or of the kind,
character or quality hefore mentioned and as it is provided
or contemplated by those Aects, and it is or becomes material
to the issue on the {rial or arbitration, the onus of proving
that the same were so kept or in such condition or that
facilities were provided for so keeping-the same as the case
may be or as the Act or Acts require, shall be upon the
party to the action whose duty it was under any of the Acts
to so keep such machinery, works, plant, dangerous places
or any part thereof, or railway tracks or works and struc-
tures or any part thereof as by those Acts or any of them is
required or provided. 62 Viet. (2), e. 18, s. 3.

PART II. ARBITRATION.

35. Notwithstanding anything in Part I, except wheres.uementor
the elaim is in respect of an injury resultmg in death, allcg‘r‘!"i“ under
claims for damages under this Act may be disposed of by Srbitration.
arbitration as herein provided. 62 Viet. (2), c. 18, s. 4.

36. Proceedings under this Part by way of arbitrationvene for
shall be begun and carried on in the county or district inficedis®
which the aceident happened or thc injury was occasioned.

62 Viet. (2), e. 18, s. 5.

37. If the action is begun in a County Court, all applica- ,,ications
tions may be made to the Judge of the Court instead of to 15{‘)&""‘(’5‘1(‘“"1_!
Judge of the Supreme Court in Chambers, and the Judge of '
the County Court shall have the same power and anthority
as a Judge of the Supreme Court in Chambers in respeet of
such applications, hut the rcspnmlcnt shall not be entitled,
where notice of arbitration is given and the amount claimed
is within the jurisdiction of the County Court, to apply for
an order direeting that the proceedings shall be by action.

62 Vict. (2), e. 18, s. 6.



1598

Notice of
arbitration.

Notice of
objection.

Extension
of thme.

Consent to
arbitration.

Application
by defendant
in action to
have matter
dizposed of by
arbitration.

Order of Judge.

Chap. 146. COMPENSATION TO WORKMEN, Sec. 38.

38.—(1) If a workman eclaiming compensation for in-
juries under this Aect desires to proceed by arbitration
under this Part, he shall within four months from the date
upon which such injuries were sustained serve a notice,
Form 1, upon the person whom he claims to be liable, stat-
ing that his claim will be submitted to arbitration unless
notice of objection is given as hereinafter provided.

(2) If an employer objects to an arbitration he shall with-
in ten days after the service upon him of such notice serve
notice, Form 2, that at a time therein named, which shall
not be more than eight days from the date thereof, he will
apply to a Judge of the Supreme Court in Chambers for
an order that any proceedings in respeet of such injuries
shall be by action and not by arbitration, and the Judge on
hearing such application may in his discretion direct that
proceedings are to be carried on by action on any of the fol-
lowing grounds:—

(a) If he finds that difficult questions of law not already
judicially determined are likely to arise during
the proceedings, or

(b) If it is made to appear that complicated questions of
fact, difficult of determination, are likely to arise
on the arbitration, and which should in his opin-
ion be determined in an action and not by arbi-
tration, or

(¢) If the Judge of the County Court is for any reason
or cause disqualified, and there is mno Junior
Judge.

(3) The Judge may by such order extend the time for
commeneing an action as he may deem proper.

(4) Unless such notice of objection is given within ten
days after the service on him of a notice of arbitration under
subseetion 1 the employer shall be deemed to consent to an
arbitration, but where it is shown to the satisfaction of the
Judge that the failure to give notice of objection was due
to mistake, inadvertence, or oversight, or that there are
other sufficient grounds, he may upon such terms as he may
deem just, enlarge the time for giving such notice and such
enlargement may be ordered although the application for
the same is not made until after the expiration of the pre-
seribed time. 62 Viet, (2), c. 18, s. T.

39.—(1) Where proceedings are begun by action instead
of by notice of arbitration, the defendant may apply to a
Judge in Chambers for an order directing that the proceed-
ings shall be taken and carried on by arbitration and not
by aection.

(2) The Judge to whom the application is made, if he is
of opinion that the cause of action can be more conveniently
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disposed of by arbitration than by action, and that the same
should be disposed of by arbitration rather than by action,
shall so order, and in that case no further proceedings shall
be had in the suit or action, but proceedings shall be initiated
and carried on by way of arbitration.

(3) The Judge may dispose of the costs of the action up bisposition
to the date of the order, or may direct that such eosts shall be "' ®**
in the diseretion of the arbitrator. 62 Viet. (2), c. 18, s. 8.

40. Either the issue of a writ or a-notice of arbitration :;?cm:.]g}n::tion
under this Part shall be a sufficient commencement of t
action and a sufficient compliance with section 9, whetherm.‘-_ Stat.
the proceedings are afterwards carried on by arbitration or® %%
by action. 62 Viet. (2), c. 18, s. 9.

41. Nothing in this Aect contained shall dispense with Noticeo!
injury to be

the notice of injury required to be given by sections 9,given,
13 and 14. 62 Viet. (2), c. 18, s. 10.

42 —(1) In case the proceedings are to be by way of arbitration
arbitration the claimant shall obtain an appointment from " "%
the Judge of the County Court of the county or distriet
in  which the injury was received, and shall serve a
copy of such appointment upon the respondent, together with
a notice, Form 3, of the time so appointed; and the Judge
by the appointment shall name a day, hour and place, for
proceeding with the hearing and such day shall be fixed with
ab;'iew to as early a disposal of the case as appears practie-
able,

(2) If the claimant does not proceed with the arbitration [Ebel
with reasonable speed the respondent may obtain an appoint- to expedite
ment from the Judge of the County Court for the hearing "¢“*™**
and disposal of the case at a time to be named in such ap-
pointment and shall serve a copy of the appointment on the
claimant; and on proof of such service the Judge may at
the time appointed proceed with the hearing and make such
disposal of the matter as may appear just. 62 Viet. (2),
ec. 18, s. 11.

43.—(1) Where an order is made directing that thetl)m(l:cod_glgs to
liability of the respondent to pay compensation to the claim-**"**
ant shall be determined by action, all proceedings upon the
arbitration shall be stayed upon the filing of the order with
the Clerk of the County Court and service thercof upon the
claimant,

(2) The claimant if he desires in such ecase to proccui Bightot
shall do so by action. 62 Viet. (2), e. 18, s. 12.

44. Within eight days after the notice’ to the respondentStatementof
of the day upon which the arbitration will be procecded with
the respondent shall file with the Clerk of the County Court
his statement of defence, Form 4, in which he may set up any
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defence which would be open to him upon the trial of an
oction in the Supreme Court, and shall serve a copy thereof
upon the eclaimant. 62 Viet. (2), c. 18, s. 13,

45.—(1) If the Judge of the County Court is for
any reason disqualified from aeting or if he desires not
tc aet, he may request some other Judge of a County
Court to aet for him, and the Judge acting on such
request shall have all the jurisdiction conferred by this Aet;
and no act of such Judge shall be open to question on the
alleged ground that he was not the proper Judge to perform
the duty or that the same had not been regularly or other-
wise assigned to him or had not been performed at such re-
quest or by such direction as the law requires.

(2) When an application is made to a Judge of the
Supreme Court in Chambers under section 37, he may
direct that the Judge of the County Court of another
county shall hear the arbitration; and in such case the
travelling expenses of the Judge may be paid out of any
moneys appropriated by this Legislature for that purpose.
62 Viet. (2), c. 18, s. 14.

46. No pleadings or documents in the nature of plead-
ings shall be necessary where the matter is proceeded with
by arbitration other than the notice of arbitration and the
statement of defence hercinbefore mentioned. 62 Viet. (2),
¢. 18, 8. 15.

47 —(1)In any proceedings under this Act a Judge
of the County Court may compel the attendance of witnesses
and the produetion of documents in the same manner and to
the same extent as in an action in the County Court and shall
possess the same powers in respeet of all such proceedings
as he would possess in an action in such Court and the claim-
ant or respondent shall have the same right to examine the
opposite party for discovery or otherwise, and the Judge
shall have the same power to direct the examination of wit-
nesses by commission as in such an aetion.

(2) Subpenas for witnesses may be issued out of a County
Court on prxeipe. 62 Viet. (2), e. 18, s. 16.

48. If the parties so desire or the Judge so directs the
evidence may be taken by a shorthand writer; and the cost
of such shorthand writer shall be borne by the parties
cqually unless the Judge otherwise direets, and copies of
cvidence shall be paid for on the seale allowed to special
examiners in proceedings in the County Court. 62 Viet. (2),
¢, 18, s, 17.

49. A Judge of the County Court may submit any
question of law for the decision of a Judge of the
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Supreme Court in Chambers or the Court; and the decision
of such Judge on any question of law, so submitted shall be
final. 62 Viet. (2), e. 18, s. 18.

50.—(1) The costs of and incidental to the arbitrationcosw.
and proceedings conneccted therewith shall be on the scale
allowed in actions in the County Court and shall be subject
to taxation in the same manner; and in all cases shall be in
the diseretion of the Judge.

(2) The Judge may fix the costs of the arbitration or of}‘m‘"c'sol
¥ . " . udge as 10,

any other proceedings before him as between the parties in-

stead of directing taxation thereof, and he may also fix the

costs as between the solicitor of either party and his client

on the application of either. 62 Viet. (2), ¢. 18, s. 19.

51. The Judge of the County Court shall make his award Effect of
in writing, Form 5, and upon the filing of the same with the™""
Clerk of the Court it shall become and be a judgment of the
Court and execution may be issued thereon in the same
‘ mmaner as on a judgment in an action. 62 Viet. (2), e. 18,

8. 20. ¢

52. Where the amount of compensation payable under Agrecment as
Part I. has been ascertained by agreement between theton, T
parties a memorandum of such agreement shall be delivered
or sent by registered post to the Clerk of the County
Court, who shall, on being satisfied as to its genuine-
ness record such memorandum in a special register upon
payment of a fee of $1 and thereupon such memorandum
shall for all purpcses become and be a judgment of the
Court and shall be enforceable as a judgment, but a Judge
of the Court may at any time rectify such register. 62 Vict. !
(2), ¢ 18, 8 21.

53.—(1) The duties by this Act imposed upon a Judge putiesof
of a County Court and upon the Clerk and other officersljxesand
of such court shall be part of their duties as officerscourts
of the Court, and no fees shall be payable to the Judge
except a fee of $10, or to any officer of the Court in connec-
tion with any arbitration other than the ordinary fees in an

action in the County Court as for similar work.

(2) Any sum awarded or agreed upon as compensationpaymentoi
shall be paid on receipt of the person to whom it is payable®™ awarded.
under any agreement or award, and his solicitor or agent
shall not be entitled to recover from him or to claim a lien on
or to deduct any amount for costs from the said sum
awarded except such sum as may be awarded by the
Judge on an application, Form 6, made by either
party to determine the amount of costs to be paid to the
solicitor or agent, such sum to he awarded subject to taxation
if the Judge so directs. 62 Viet. (2), e. 18, s. 22.

101 s.
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54.—(1) Any party to an arbitration under this Part
may appeal from the decision of the arbitrator to a Divi-
sional Court, and sections 38 to 46 of The County Courts
Act shall, so far as applicable, apply to such appeals.

(2) The Court shall also have power on hearing any such
appeal, to remit the matter for the re-consideration of the
Judge. 62 Viet. (2), e. 18, s. 23.

35.—(1) The Judges of the Supreme Court shall have
the same authority to make Rules of Court with respect to
proceedings under this Part as under The Judicature Act
they have with respect to procedure in the Supreme Court.

(2) Until provision is made in that behalf in any matters
which are unprovided for by this Part, the rules of prac-
tice applicable to proceedings in the County Court shall, as
nearly as may be, be followed. 62 Viet. (2), c. 18, s. 24.

56. In any arbitration under this Part the claimant shall
not to be limited to the amount recoverable in an action in the
Connty Court, but may recover the same amount as is pro-
vided in case of actions under Part I. 62 Viet. (2), e. 18,
s. 25. )

~ D%. Nothing in this Part shall oblige a claimant to pro-
cced by way of arbitration, but he may bring an action if he
deems fit. 62 Viet. (2), e. 18, s. 26. .

58. The Arbitration Act shall not apply to an arbitration
under this Part. 62 Viet. (2), e. 18, s. 27.

59. The forms appended to this Act with such variations
as may be necessary may be used by any party to an arbi-
tration. 62 Viet. (2), c. 18, s. 28.
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FORM 1.
(Section 38 (1).)

Norick oF ARBITRATION BY AN INJURED WoRrkMAN witn RESPECT TO
THE CoMPENSATION PAvaBre to Hin.

In the County (or District) Court of the County (or District) of

In the matter of The Workmen's Compensation for Injuries Act.

Between
A.B. Claimant,
and
C.D. & Co., Limited, Respondents.

Take notice that A.B. proposes to submit to arbitration his clmm
for compensation under the said Act, in respect of personal injury
caused to him by accident arising out of and in course of his
employment.

If you object to an arbitration you are to notify A.B. of such

. objection within ten days from the service of this notice upon you
otherwise you will be deemed to havé assented to such arbitration
and the same will be proceeded with at such time as may hn
appointed by the judge of the county court of the county of
the arbitrator in this matter.

Particulars are hereto appended (or annexed).

PARTIOULARS.

1. Name and address of injured workman.

2. Name, place of husiness and nature of business of respondents-

3. Nature of employment of workman at time of accident, and
whether employed under respondents or under contractors with

them, (If employed under contractors, who are not respondents,

name and place of business of contractors to be stated).

4. Date and place of accident, nature of work on which workman
was then engaged, and nature of accident and cause of injury.

5. Nature of injury. :

6. Particulars of incapacity for work, whether total or partial,
and estimated duration of incapacity.

7. Average weekly earnings during the 12 months previous to
the injury, if the workman had been so long eémployed under the
same employer, or, if not, during any less period during which he
had been so employed

8. Estimated average amount which the workman is able to earn
after the accident,

9. Pavrnents not being wages received from employer in respect
of the injury during the period of incapacity.

10. Amount claimed as compensation.

11. Date of service of statutory notice of accident on respon-

dents. (A copy of the notice to be annexed.)
12. If notice not served, reason for omission to serve same.
The names and addresses of the applicant and his solicitor ave:
Of the anplicant, '
Of his solicitor,
The names and addresses of the respondents to be servad with
this application:

Dated this day of

(Signed),
Claimant.
or
Claimant’s Solicitor.

1603
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FORM 2,
(Section 38 (2).)
Notick oF OBJECTION TO ARBITRATION,
(Heading as in Notice of Arbitration.)

Take mnotice, that a motion will be made before the presiding
Judge in Chambers at Osgoode Hall Toronto, (or as the case may
be) on the day of next, at the
hour of o'clock in the forenoon, or so soon thereafter as the
application can be heard, for an order directing that any proceed-
ings in this matter be by action and not by arbitration. The appli-
cation is made on the following grounds:

(Here state grownds.)

FORM 3.
(Section 42 (1).)

Norice 1o ReEsroxpext oF DAY UPON WHICH ARBITRATION WILL BF
PROCEEDED WITH.

(Heading as in Notice of Arbitration.)

Taxe Norice: That the Judge of this Court will proceed with the
arbitration herein, at on the day of
at the hour of o’clock in the noon; and that if you do not
attend either in person or by your solicitor at the time and place
above mentioned such order will be made and proceedings taken
as the judge may think just and expedient.

And further take notice that if yon wish to disclaim any interest
in the subject-matter of the arbitration, or consider that the par-
ticulars are in any respect inaccurate or incomplete, or desire to
bring any fact or document to the notice of the jndge, ar intend
to rely on any fact, or to deny, wholly or partially, your liability
to pay compensation under the Act. you mnst file an answer,
stating yonr name and address and the name and address of your
solicitor, if any, and stating that yon disclaim any interest in
the subject-matter of the arbitration, or stating in what respect
the particnlars are inaccurate or incomplete, or stating concisely
any fact or document which yon desire to bring to the notice of
the judee, or on which you intend to rely, or the gronnds on and
extent to which you deny linbility to pay compensation.

Such answer, together with a copy thereof for the judee, and a
conv for the appliennt and for each of the other respondents, must
bo filed with the Clerk of the Court 5 clear days at least before
tho day of

1f no answer is filed and subject to such answer, if any, the
particulars and your liahility to nay compensation will ba taken
to be admitted.

Dated this day of
To of
(Signed), Claimant.
or

Claimant’s Solicitor.
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FORM 4.
(Section 44.)
ANSWER BY RESPONDENTS.
(Heading as in Notice of Arbitration.)

Take notice that the respondents, C.D. & Co., Limited, intend,
at the hearing of the arbitration, to give in evidence and rely on
the following facts:—

That no notice of the alleged action was given to the respon-
dents as required by section 13 of The Workmen’s Compensation
for Injuries Act;

_That the claim for compensation with respect to the alleged
accident was not made within twelve weeks from the occurrence
of the accident;

or

That the respondents, C.D, & Co., Limited, deny their liability
to pay compensation under the above mentioned Act in respect of
the injury to A.B., mentioned in the Claimant’s particnlars, and
that the grounds on which they deny their liability are:—

That the employment of the said A.B. was not an employment
to which the said Act applies;

or

That the said injury to the said A.B. was not caused by accident
arising out of and in the course of his employment;

or

Any other ground of defence.

FORM 5.
(Section 51.)
Awarp,
In case of application by workman.
(Hcading as in Notice of Arbitration.)

Having duly considered the matters submitted to me, I do hereby
make my award as follows:—

1. T order that the respondents, C.D, & Co., Limited, do
pay to the claimant, A.B., the sum of
as compensation for personal injury caused to the said A.B.,
on the day of , by accident arising out of and
in the course of his employment as a workman employed by the said
C.D. & Co., in (state nature of employment).

2. And T order that the said C.D. & Co. do pay to the

claimant, (or as the case may be) his costs of and incident to this
arbitration such costs in default of agreement between the parties

as to the amount thereof, to ba tax:d by the clerk __ on the
scale of cests in use in the county courts. and to be paid bv the
said C.D. & Co. to the claimant (or as the case may be)

within 14 days from the date of the certificate of the result of such
taxation (or if the judge fizes the costs or the parties agrece upon
them, this form to be adapted).

Dated this day of
Judge.
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Chap. 146. COMPENSATION TO WORKMEN, Form 6.

FORM 6.
(Section 58 (2).)
NOTICE 0F APPLICATION FOR DETERMINATION OoF AMount of CosTs.
In the County (or District) Court of holden at
(Title as in Award or Memorandum.)
Taxe Notice: That I intend to apply to the judge at
on the day of at the hour of
o’clock in the noon, to determine the amount
of costs to be paid to me as solicitor (or agent) for you A B. in

the above mentioned matter; and for an order declaring that I am
entitled to a lien for such amount on or to deduct such amount from

the sum awarded as compensation to you the said A.B. in
the above mentioned matter and for consequential directions.
Dated this day of
Applicant.
To the Clerk of the Court
and to
A.B.

of
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