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1474 Chap. 149. WILLS. See. 1.

3. WILLS, EXECUTORS AND TRUSTEES.

CHAPTER 149.

The Wills Act.

INTERPRETATION.

1. In this Act,

(@) ““‘Land’’ shall inelude messuages, .and all other
hereditaments, whether corporeal or incorporeal,
chattels and other personal property transmis-
sible to heirs, money to be paid out in the pur-
chase of land, and any share of the same heredita-
ments and properties, or any of them, and any
estate of inheritance, or estate for any life or
lives, or other estate transmissible to heirs, and
any possibility, right or title of entry or action,
and any other interest capable of being inherited,
whether the same estates, possibilities, rights, titles
and interests, or any of them, are in possession,
reversion, remainder or contingeney ;

"Land."”

“Mortgage." (b) ““Mortgage’’ shall include any lien for unpaid pur-
glg_g-l Ast, chase money, and any charge, inecumbrance, or
c. 69, 5. 2. obligation of any nature whatever upon any land
or tenements of a testator or intestate, and “‘mort-
gagee’’ shall have a meaning corresponding with

that of mortgage;

“Mortgagee.'

i (¢) ““Personal estate’’ shall include leasehold estates

estate.,” and other chattels real, and also money, shares
of government and other funds, securities for
money (not being real estate), debts, choses in
action, rights, credits, goods, and all other pro-
perty, except real estate, which by law devolves
upon the executor or administrator, and any share
or interest therein;

“Real () ““Real estate’’ shall ineclude messuages, land, rents
SHtate. and hereditaments, whether freehold or of any
other tenure, and whether corporeal, incorporeal
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or personal, and any undivided share thereof, and
any estate, right, or interest (other than a chattel
interest) therein;

(e) ““Will"”" shall ineclude a testament, and a codieil, B
. o it . mp. Aect,
and an appointment by will, or by writing in1 v. e s,
the nature of a will in exercise of a power, and™ *
also a disposition by will and testament, or devise
of the custody and tuition of any child, by virtue, Tss "
of The Infants Act, and any other testamentary

disposition. R.S.0. 1914, e. 120, s. 2.

WILLS BEFORE 18T JANUARY, 1874,

2. Where a will made before, and not re-executed, repub- When real
lished or revived after the 1st day of January, 1874, by quendy -
any person dying after the 6th day of March, 1834, eon-’}_f;‘;*;;;gs by
tains a devise in any form of words of all such real estate the will
as the testator dies seised or possessed of, or of any part or
proportion thereof, such will shall be valid and effectual to
pass any land acquired by the devisor, after the making of
such will, in the same manner as if the title thereto had been
acquired before the making thereof. R.S.0. 1914, e. 120, s. 3.

3. Where land is devised in any such will it shall be }Vhat vatute
considered that the devisor intended to devise all such estate pass by
as he was seised of in the same land, whether in fee simple ¥
or otherwise, unless it appears upon the face of such will
that he intended to devise only an cstate for life, or other
estate less than he was seised of at the time of makine the

will eontaining such devise. R.S.0. 1914, c¢. 120, s. 4,

4. Any will affecting land executed after the 6th day witness need
of March, 1834, and before the 1st day of January, 1874, [ ubserive
in the presence of and atfested by two or more witnesses sence of
shall-have the same validity and effect as if executed in the '
presence of and attested by three witnesses; and it shall be
sufficient if the witnesses subseribed their names in presence
of each other, although their names were not subseribed in
presence of the testator. R.S.0. 1914, c. 120, s. 5.

5. After the 4th day of May, 1859, and before the 1st win by mar
day of January, 1874, every married woman might, by devise figd woman
or bequest executed in the presence of two or more witnesses, May, 1859,
neither of whom was her husband, make any devise or be-1st Fanuary,
quest of her separate property, real or personal, or of any '374
rights therein, whether such property was aequired before
or after marriage, to or among her child or children issue
of any marriage, and failing there being any issue, then
to her husband, or as she might see fit, in the same manner
as if she were sole and unmarried. R.S.0. 1914, c. 120, s. 6.
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WILLS AFTER 1ST JANUARY, 1874,

6. Unless herein otherwise expressly provided, the sub-
sequent sections of this Act shall not extend to any will
made before the 1st day of January, 1874; but every will
re-executed or re-published, or revived by any ecodicil, shall
for the purposes of those sections, be deemed to have been
made at the time at which the same was so re-executed, re-
published or revived. R.S.0. 1914, e. 120, s. 7.

7. Sections 21, 22, 25 and 26 shall not apply to the will
of any person who died before the 1st day of January, 1869,
but shall apply to the will of every person who died since
the 31st day of Deeember, 1868. R.S.0. 1914, e. 120, s. 8.

8. Subjeet to the provisions of The Devolution of Estates
Act and of The Accumulations Act, every person may devise,
bequeath, or dispose of by will, exceuted in manner herein-
after mentioned, all real estate and personal estate to which
he may be entitled, at the time of his death, and which, if not
so devised, bequeathed, or disposed of, would devolve upon
his heirs or upon his executor or administrator; and the
power hereby given shall extend to estates pur auire vie,
whether there is or is not any special oceupant thereof, and
whether the same are corporeal or incorporeal hereditaments;
and also to all contingent, executory, or other future interests
in any real estate or pemonal estate, whether the testator is
or is not ascertained as the person, or one of the persons, in
whom the same may become vested, and whether he is
entitled thereto under the instrument by which the same
were created, or under any disposition thereof by deed or
will, and also to all rights of entry for conditions broken
and other rights of entry, and also to such of the same
estates, :interests and rights respectively, and other real
estate and personal estate, as the testator may be entitled
to at the time of his death, notwithstanding that he may be-
come entitled to the same subsequently to the execution of
his will. R.S.0. 1914, ¢. 120, 5. 9.

9. A widow may, in like manner, bequeath the crop of
her ground as well of her dower as of other her real estate.
R.S.0. 1914, e. 120, s. 10.

10. Save as provided by subsection 2 of section 13 no will
made by any person under the age of twenty-one years shall
be valid. R.S.0. 1914, ¢. 120, s. 11, part.

11.—(1) No will shall be valid unless it is in writing
and executed in manner hercinafter mentioned; that is to
say, it shall be signed at the foot or end thercof by the
testator, or by some other person in his presence and by
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his direetion; and such signature shall be made or acknow-

ledged by the testator, in the presence of two or more Wit- Auestation.
nesses present at the same time, and such witnesses shall

attest and shall subseribe the will in the presence of the
testator ; but no form of attestation shall be neeessary.

(2) Every will, so far only as regards the position of the };giﬁjgﬁrlff
signature of the testator, or of the person so signing for him, Imp. Act
shall be valid, within the meaning of this Aet, if the signa- .25 ¥\
ture is so placed, at, or after, or following or under, or heside,
or opposite to the end of the will, that it is apparent on the
face of the will that the testator intended to give effeet by
sueh signature to the writing signed as his will; and no such
will shall he affected by the cirenmstance that the signature
does not follow or is not immediately after the foot or end
of the will, or by the cireumstance that a blank space inter-
venes between the eoncluding word of the will and the signa-
ture, or by the circumstance that the signature is placed
among the words of the testimoniwm elanse, or of the clause
of attestation, or follows or is after or under the elanse of
attestation either with or without a blank space interven-
ing, or follows, or is after, or under, or beside the names
or one of the names of the subseribing witnesses, or by
the circumstance that the signature is on a side, or page,
or other portion of the paper or papers containing the will,
whereon no clause or parvagraph or disposing part of the
will is written above the signature, or by the eircumstance
that there appears to be sufficient space on or at the bottom
of the preeceding side or page or other portion of the same
paper on which the will is written to contain the signatnre;
and the enumeration of the above ecireumstances shall not
restrict the generality of the above enactment; but no signa-
ture shall be operative to give effect to any disposition, or
direction which is underneath, or which follows it, nor shall
it give effect to any disposition or direetion inserted after
the signature was made. R.S.0. 1914, e. 120, s. 12.

122. No appointment made by will, in exercise of any mxercise of
power, shall be valid unless the same is executed in manner jrPoiments
hereinbefore required; and every will exeented in manner Imp. r‘\'c},-_
hereinbefore required shall, so far as respeets the exceution A
and attestation thereof, be a valid exceution of a power of
appointment by will, notwithstanding it has been expressly
required that a will made in exercise of sueh power shall
be executed with some additional or other form of exeeution

or solemnity. R.S.0. 1914, ¢, 120, s. 13.

Wills of
13.—(1) Auny soldier being in actual military serviee, or VgFonaty,
any mariner or seaman being at sea, may dispose of his per- lf:::'f» Pl
sonal estate as he might have done before 1st January, 1874.1. V. ¢ 2o
T 10

R.S.0. 1914, c. 120, s. 14.
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(2) Any such soldier, mariner or seaman shall be deemed
to have been sinee the 4th day of August, 1914, of testamen-
tary capacity and to have been ecapable of making a valid
disposition by his will of any of his property whether real or
personal, notwithstanding that he was at the time of the
execution of his will under the age of twenty-one years.
1919, c. 29, s. 1.

14. Every will executed in manner hereinbefore required
shall be valid without any other publication thereof. R.S.O.
1914, e. 120, s. 15.

15. If any person who attests the execution of a will is,
at the time of the exeention thereof, or becomes at any time
afterwards, incompetent to be admitted as a witness to prove
the exeeution thereof, suech will shall not on that aceount be
invalid. R.S.0. 1914, e. 120, s. 16.

16. If any person attests the execution of any will to
whom, or to whose wife or husband, any beneficial devise,
legacy, estate, interest, gift, or appointment of or affect-
ing any real estate or personal estate, other than and execept
charges and directions for the payment of any debt, is thereby
given or made, such devise, legacy, estate, interest, gift, or
appointment shall, so far only as concerns such person attest-
ing the exeention of such will, or the wife or husband of
such person, or any person claiming under such person or
such wife or husband, be utterly null and void, and such
person so attesting shall be admitted as a witness to prove
the execution of such will, or the validity or invalidity
thereof, notwithstanding such devise, legacy, estate, interest,
gift, or appointment mentioned in such will. R.S.0. 1914,
e. 120, s. 17.

17. In case, by any will, any real estate or personal estate
is charged with any debt, and any creditor, or the wife or
husband of any creditor, whose debt is so charged attests the
execution of such will, such ereditor, notwithstanding such
charge, shall be admitted as a witness to prove the execution
of such will, or the validity or invalidity thereof. R.S.0.
1914, e. 120, s. 18.

18. No person shall, on aceount of his being an executor
of a will, be incompetent to be admitted as a witness to
prove the exeeution of such will, or the validity or invalidity
thereof, R.S.0. 1914, e. 120, s. 19.

19.—(1) Every will made out of Ontario by a British
subjeet, whatever may be his domicile at the time of making
the same or at the time of his death, shall, as regards per-
sonal estate, be held to be well executed for the purpose of
being admitted to probate in Ontario, if the same was made



Sce. 20 (2). WILLS. Chap. 149. 1479

according to the forms required either by the law of the lmp. Act,
24 and 25 V.

place where the same was made, or by the law of the place . 114,

where such person was domiciled when the same was made,

or by the law then in force in that part of IHis Majesty’s

Dominions wherve he had his domieile of origin.

(2) Every will made within Ontario by a British subjeet Execution by
whatever may be his domicile at the time of making the o i *%
same or at the time of his death, shall, as regards personal Ontario.
estate, be held to be well executed and shall be admitted to
probate in Ontario if the same was made and executed
according to the forms required by the law of Ontario.

(3) No will shall be held to be revoked or to have beecome Change of
invalid, nor shall the construction thereof be altered, by domicie
reason of any subsequent change of domicile of the person
making the same.

(4) Nothing in this section shall invalidate any will, as Saving.
regards personal estate, whieh would have been valid if this
section had not been passed, except as suech will may be
revoked or altered by any subsequent will made valid by
this section.

(5) This seetion, except subsection 2, shall extend only to Application

wills made by persons dying after the 17th day of March, ;]er\:;;ss u(.{}'-
1902, and subsection 2 shall extend only to wills made by ¥, % e
persons dying after the 19th day of Mareh, 1910. R.S.0, 1902

1914, e. 120, s. 20.

20.—(1) Every will made by any person dying on or Revocation

after the 13th day of April, 1897, shall be revoked by the Pha A&
marriage of the testator, except,— A A

(@) where it is declared in the will that the same is peceptions,
made in contemplation of such marriage;

(b) where the wife or husband of the testator elects to
take under the will, by an instrument in writ-
ing signed by the wife or hushand and filed,
within one year after the testator’s death, in the
office of the surrogate clerk at Toronto;

(¢) where the will is made in the exercise of a power
of appointment and the real estate or personal
estate thereby appointed would not in default of
such appointment pass to the testator’s heirs,
executor or administrator, or the person entitled
as the testator’s next of kin under The Devolu-X7;s3""

tion of Estates Act.

(2) The will of any testator who died between the 31st vy o
day of December, 1868, and the 13th day of April, 1897, shall i W
be held to have been revoked by his subsequent marriage, tween s1st
unless such will was made under the eircumstances set forth Do (5"

in clanse e. R.S.0. 1914, e. 120, s. 21. April, 1897.
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21. No will shall be revoked by any presumption of an
intention on the ground of an alteration in eircumstances.
R.S.0. 1914, e. 120, s. 22.

22. No will, or any part thereof, shall be revoked other-
wise than as aforesaid provided by section 20, or by another
will executed in manner hereinbefore required, or by some
writing deelaring an intention to revoke the same, and
exeented in the manner in whieh a will is hereinbefore
required to be executed, or by the burning, tearing, or other-
wise destroying the same by the testator, or by some person
in his presence and by his direction with the intention of
revoking the same. R.S.0. 1914, e. 120, s. 23.

23. No obliteration, interlineation or other alteration made
in any will after the exeeution thereof shall be valid or
have any effeet, except so far as the words or effeet of the
will before such alteration are not apparent, unless such
alteration is executed in like manner as hereinbefore is
required for the execution of the will; but the will, with such
alteration as part thereof, shall be deemed to be duly exe-
cuted, if the signature of the testator and the subseription
of the witnesses are made in the margin or in some other
part of the will opposite or near to such alteration, or at the
foot or end of, or opposite to, a memorandum referring to
such alteration, and written at the cnd or in some other part
of the will. R.S.0. 1914, c. 120, s. 24.

24. No will, or any part thereof, which has been in any
manner revoked, shall be revived otherwise than by the re-
execution thereof, or by a codicil executed in manner herein-
before required, and showing an intention to revive the
same; and where any will which has been partly revoked,
and afterwards wholly revoked, is revived such revival shall
not extend to so much thereof as was revoked before the
revoeation of the whole thereof, unless an intention to the
contrary is shown. R.S.0. 1914, e. 120, s. 25.

25. No conveyance or other act made or done subse-
quently to the execution of a will, of or relating to any real
estate or personal estate therein eomprised, except an aet
by which such will is revoked as aforesaid, shall prevent the
operation of the will with respect to such estate, or interest
in such real estate or personal estate, as the testator had
power to dispose of by will at the time of his death. R.S.O.
1914, e. 120, s. 26.

26.—(1) Every will shall be construed, with reference to
the real estatc and personal estate comprised in it, to speak
and take effect as if it had been exeented immediately be-
fore the death of the testator, unless a contrary intention
appears by the will.

(2) This seetion shall apply to the will of a married
woman made during ecoverture, whether she is or is not
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possessed of or entitled to any separate property at the time
of making it, and such will shall not require to be re-exe-
cuted or re-published after the death of her husband. R.S.0.
1914, c. 120, s. 27.

27. Unless a contrary intention appears by the will sueh pigesition ot
real estate as is ecomprised or intended to be comprised inlspsed de
any devise in such will eontained which fails or becomes void Act, 1 V.
by reason of the death of the devisce in the lifetime of the © *% * *°
testator, or by reason of such devise being contrary to law,
or otherwise incapable of taking cffeet, shall be ineluded in
the residuary devise, if any, contained in such will. R.S.0.

1914, ¢, 120, s. 28.

28. A devise of the real estate of the testator, or of the Disposition
real estate of the testator in any place or in the oecupation ﬁf,]ff:_‘ﬁ'nde,
of any person mentioned in his will, or otherwise deseribed i general de
a v A ise of real
in a general manner, and any other general devise which estate, Imp,
would describe a leasehold estate, if the testator had no free- 256! Vus.
hold cstate which could be deseribed by it, shall be construed
to include his leasehold estates, or any of them, to which such
deseription will extend as well as freehold estates, unless a
contrary intention appears by the will. R.S.0. 1914, c. 120,

8. 29.

29. A general devise of the real estate of the testator, bisposition
or of the real estate of the testator in any place or in the gf,;;";y;f;,{
occupation of any person mentioned in his will, or other- testater has
wise deseribed in a general manmner, shall be construed to pewer of
include any real estate or any real estate to which such jhgor Tt
description will extend, which he may have power to appoint o e d
in any manner he may think proper, and shall operate as an Tmp Act,
execution of such power, unless a contrary intention appears 5% **
by the will; and in like manner a bequest of the personal
estate of the testator, or any bequest of personal estate
deseribed in a general manner, shall be construed to include
any personal estate, or any personal estate to whieh such
deseription will extend, which he may have power to appoint
in any manner he may think proper, and shall operate as an
execution of such power, unless a contrary.intention appears

by the will. R.8.0. 1914, c. 120, s. 30.

30. Where any real estate is devised to any person with- pstate pass.
out any words of limitation such devise shall, subjeet to g under
The Devolution of Hstates Act, be constried to pass the feeout words of
simple, or other the whole estate or interest, which them&ni{g?.'
testator had power to dispose of by will, unless a contrary! J; & 2%
intention appears by the will. R.S.0. 1914, ¢. 120, 5. 31. Rov. Stat.

¢. 148,

31. Where any real estate is devised by any testator, Meaning of

dying on or after the 5th day of March, 1880, to the heir Jieir’ i =

or heirs of such testator, or of any other person, and no con- estate.
trary or other intention is signified by the will, the words



1482

Import of
words “'die
without is-
sue," or

to that effect.
Imp, Aet 1V,
c. 26, s. 29,

Saving.

Estate pass-
ing wunder
devise to
trustee or
exscutor,

Imp. Act
1 V. e 26,
8. 30.

When devise
to a trustee
shall pass
the whole
estate beyond
what is re-
nisite for
the trust.
Imp. Act

1 V. e 26,
s. B1,

Rev. Stat.
c. 148, )

When devises
in tail

not to lapse.
Imp. Aect,

1 V. e 26,
8. 32,

Chap. 149. WILLS. Sec. 31.

“‘heir’” or ‘‘heirs’’ shall be construed to mean the person or
persons to whom the real estate of the testator, or of such
other person as the case may be, would descend under the law
of Ontaro in case of an intestacy. R.S.0. 1914, e. 120, s. 32.

32. In any devise or bequest of real estate or personal
estate, the words ‘‘die without issue,”’ or ‘‘die without leav-
ing issue,’’ or ‘‘have no issue,”’ or any other words which
import either a want or failure of issue of any person in his
lifetime, or at the time of his death, or an indefinite failure
of his issue, shall be construed to mean a want or failure
of issue in the lifetime or at the time of the death of such
person, and not an indefinite failure of his issue, unless a
contrary intention appears by the will by reason of such
person having a prior cstate tail, or of a preceding gift,
being, without any implication arising from such words, a
limitation of an estate tail to such person or issue, or other-
wise; but this Aet shall not extend to cases where such words
import if no issue described in a preceding gift be born, or
if there be no issue who live to attain the age or otherwise
answer the description required for obtaining a vested estate
by a preceding gift to such issue. R.S.0. 1914, c. 120, s. 33.

33. Where any real estate is devised to a trustee or exe-
cutor such devise shall be construed to pass the fee simple,
or other the whole estate or interest which the testator had
power to dispose of by will in such real estate, uuless a
definite term of years absolute or determinable, or an estate
of freehold is thereby given to him expressly or by implica-
tion. R.S.0. 1914, c. 120, s. 34.

34. Where any real estate is devised to a trustee with-
out any express limitation of the estate to be taken by such
trustee, and the beneficial interest in such real estate, or in
the surplus rents and profits thereof, is not given to any
person for life, or such beneficial interest is given to any
person for life, but the purposes of the trust may continue
beyond the life of such person, such devise shall, subjeet to
The Devolution of Estates Act, be construed to vest in such
trustee the fee simple or other the whole leral estate which
the testator had power to dispose of by will in such real
estate, and not an estate determinable when the purposes
of the trust are satisfied. R.S.0. 1914, c. 120, s. 35.

35. Where any person to whom any real estate is devised
for an estate tail, or an estate in guasi entail, dies in the
lifetime of the testator, leaving issue who would be Inherit-
able under such entail, and any such issue are living at the
time of the death of the testator, such devise shall not lapse
but shall take effect as if the death of such person had
happened immediately after the death of the testator, unless
a contrary intention appears by the will. R.S.0. 1914, e. 120,
s. 36.
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36.— (1) Where any person, being a ehild or other issue or When gifts
the brother or sister of the testator to whom any real estate c:‘.—]t?;:e othér
or personal estate is devised or bequeathed, for any estate or félttives
interest not determinable at or before the death of sueh person, by reason of
dies in the life-time of the testator cither before or after fime of
the making of the will, leaving issue, and any of the issue of 'stter
such person are living at the time of the death of the testator,
such devise or bequest shall not lapse but shall take effeet as
if the death of sueh person had happened immediately after
the death of the testator, unless a eontrary intention appears
by the will. 1919, e. 25, s. 15.

(2) The provisions of this section shall apply to a dcvrlse&fnplw?twn
or a bequest to children or other issue or to hrothers or sisters to heﬁi&’i

as a class. 1926, c. 39, s. 2. to class.

37.—(1) Where any person has died sinee the 31st day Primary
of December, 1865, or hereafter dies, seised of or entitled hfBlity .
to any estate or interest in any real estate, whieh, at the ‘;c:ﬂ;f‘s
time of his death, was or is eharged with the payment of charge.
any sum of money by way of mortgage, and sueh person
has not by his will or deed or other doeument, signified any Imp. Aet,
contrary or other intention, the heir or devisee to whom sueh V. e.113,s. 1.
real estate deseends or is devised shall not be entitled to have
the mortgage debt discharged or satisfied out of the personal
estate, or any other real estate of such person, but the real
estate so eharged shall, as hetween the different persons
elaiming through or under the deeceased person, be primarily
liable to the payment of all mortgage debts with which the
same is charged, every part thereof according to its value
bearing a proportionate part of the mortrage debts charged
on the whole thereof.

(2) In the construction of a will to which this section consequence
relates, a general direction that the debts, or that all the §f E2ory

debts, of the testator shall be paid out of his personal estate, BAyment of

or a chalge or direction for the payment of debts upon or personalty
out of residuary real estate and personal estate or reqldu'uy?;,;ej“dc‘:‘
real estate shall not be deemed to be a deelaration of an L
intention contrary to or other than the rule in subseetion 1land’ 4041 Y.
contained, unless such contrary or other intention is further ® *% &
deelared by words expressly or by mneeessary implication

referring to all or some of the testator’s debts charged by

way of mortzage on any part of his real estate.

(3) Nothing herein shall affect or diminish any right of saving of
the mortgagee to obtain full payment or satisfaction of his JjoriEsee®
mortgage debt, either out of the personal estate of the person
so dying or otherwise; and nothing herein shall affect the
rights of any person claiming under any will, deed or docu-
ment made before the 1st day of January, 1874. R.S.0.

1914, c. 120, s. 38.
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