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THE ADVOCACY PROFESSION

Access to justice and the legal
profession: Three questions

W2\

Professor Trevor C.W. Farrow

The author is grateful to Professor Allan Hutchinson and Linda
Rothstein for helpful comments on a draft of this article.

here is an increasing recognition — from all sectors of the

legal system, including the former Chief Justice of Can-

ada - that justice is in crisis.! Even though we have some
of the best judges, lawyers,* and law schools in the world, delays
in the civil, criminal, and family justice systems are massive and
increasing. Costs of legal help are going up. An increasing num-
ber of people are trying to represent themselves. Legal aid is
available only for the least well-off and only for a limited range
of services. Many communities feel alienated and do not see
themselves represented by the justice system. Public trust and
confidence in the legal system is being challenged. According to
the president of The Advocates’ Society, “we’re approaching a
breaking point.”® Something must change.

So, what to do? How do we avoid failure and do better? Au-
thor Leo Tolstoy wrote a short story called “Three Questions.”*
In it, a king considered that, to avoid failure, he needed to an-
swer three questions: When is the right time to act? Who are
the right people to listen to? What is the most important thing
to do? Borrowing from Tolstoy, this article considers a varia-
tion of his three questions in the context of the legal profes-
sion’s role in the current access to justice crisis.

Three questions

When is the right time to act?

One way to think about this first question is to ask a prelim-
inary question: As we look around at the state of the world,
are things good, okay, or at least reasonably tolerable for most
people? If the answer were yes, then perhaps the status quo is
fine. Unfortunately, for many people, things are not fine. As
the world recorded its hottest week on record this past year,®
wildfires burned out of control in many parts of the world
and floods washed out others. The global climate is clear-
ly changing, and not for the better. Although climate change
poses a global existential crisis for everyone, many individuals
and communities are disproportionately facing other justice
challenges and barriers, including precarious labour condi-
tions; homelessness and a lack of affordable housing; racism
and systemic discrimination; ongoing patterns of gender-
based violence; inaccessibility based on physical and mental
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challenges; barriers to decolonization, reconciliation, and re-
covery from intergenerational trauma; entrenched and crush-
ing poverty and an increasing gap between rich and poor; and
an overall lack of adequate human rights protections.

In terms of the justice system in particular, challenges are
everywhere. Indigenous and racialized communities are way
over-represented, and many individuals and communities do
not feel represented or served by justice.® Legal aid is avail-
able for only limited services and the very least well-off. De-
lays throughout the system are extensive and getting longer.
In some jurisdictions in Ontario, for example, civil and family
justice matters are reportedly taking four to five years to reach
a trial.”

All these challenges, in different ways, are matters of jus-
tice. Taken together, they amount to a massive access to justice
crisis. Globally, it is estimated that approximately two-thirds
of the world’s population - 5.1 billion people - lack mean-
ingful access to justice.® In the United States, according to the
Legal Services Corporation, a majority (74 percent) of low-in-
come households had at least one civil legal problem within
the previous year, and 92 percent of civil legal needs among
low-income populations receive inadequate or no legal help.’
In Canada, research from the Canadian Forum on Civil Justice
reports that almost 50 percent of adult Canadians will experi-
ence at least one everyday legal problem that they consider to
be serious and difficult to resolve within a three-year period.!
According to the Canadian Bar Association, almost every adult
Canadian will experience a serious civil justice problem in
their lifetime."” These legal problems also result in significant
costs to individuals in terms of financial, health, and other so-
cial and personal costs and impacts. They also result in major
knock-on costs to the state.!?

As a global community generally, when it comes to this mas-
sive global access to justice crisis, clearly the time is now in
terms of when we should act. However, what about the legal
profession in particular? Should lawyers be similarly engaged
and motived to act now? Of the many ways to think about this
question in the specific context of the legal profession, I'll men-
tion four here.

First, lawyers should act now in a much more significant
way to address the local and global access to justice crisis be-
cause it is the right thing to do. We rely on scientists, engin-
eers, and doctors to develop ground-breaking innovations to
solve the world’s most challenging technology- and health-
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related problems. We need lawyers — who have the background,
training, perspective, and power — to see themselves as a major
part of the solution to the world’s economic, social, and other
justice-related problems and crises. Students don’t typically
come to law school simply because they want to provide legal
services; rather, they typically do so because — through the
law — they want to be part of positive change in the world (in
whatever ways that might be for different people).’ For those
reasons alone, now is the right time to act.

Second, beyond social justice or morality-based reasons, a
different answer to the question is that lawyers don’t have a
choice. Lawyers have a regulatory obligation to act now. In
Ontario, for example, the Law Society Act provides that the Law
Society of Ontario has a “duty” to “maintain and advance the
cause of justice and the rule of law,” “facilitate access to jus-
tice,” and “protect the public interest.”!* From this regulatory
perspective, lawyers have a collective obligation to do these
things now.

What about lawyers individually, as compared to law societies
generally? Is the mandate limited to the collective? Clearly
not. Each lawyer who plans to practise law in Canada typically
must swear an oath. In Ontario, for example, the oath provides,
among other things, that lawyers “shall seek to ensure access
to justice and access to legal services.”*® The fact that, at least
in Ontario, the lawyer’s oath includes a promise about both
“access to justice” and “access to legal services” means — based
on basic principles of interpretation — that “access to justice”
must mean something different from “access to legal services.”

Put another way, the provision of legal services in itself does
not amount to ensuring access to justice. The provision of legal
services might be a necessary precondition for lawyers to en-
sure access to justice — one might facilitate the other, but they
are not the same thing. Based on a plain reading of the oath,
these promises amount to separate professional responsibil-
ities and, in turn, make for separate opportunities. Apart from
the professional (often procedural) exercise of providing legal
services, ensuring access to justice engages a further conversa-
tion about the underlying substantive, outcomes-based justice
issues that people care about: addressing poverty, homeless-
ness, and systemic racism; helping to make homes and com-
munities safer; and promoting social fairness and economic
wellbeing. Put simply, people want and need help in securing
some aspect of the good life.’* How they get there is a challenging
question and one that lawyers have a regulatory obligation to
help their clients answer.

From this perspective, now is the right time for the legal
profession to act because lawyers — in return for the benefits and
opportunities that flow from the privilege of self-regulation -
have both a collective regulatory duty and an individual
sworn professional responsibility to ensure both access to legal
services and access to justice. As the only sanctioned game in
town, that’s the deal.

A third way to consider this question, in addition to looking
at moral or regulatory considerations, is from an economic
perspective. Taken together, the volume of everyday legal
problems experienced by adult Canadians amounts to almost
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36 million separate legal problems over a three-year period.”
(Whether the legal profession could ever service all those legal
problems is a very open question but one that I don’t direct-
ly take up in this article.’®) And the legal problems and costs
result in significant needs for legal help for the public. These
legal problems also happen to create a large unmet legal mar-
ket for lawyers, and, as such, clear opportunities to provide
much-needed legal services. At the moment, less than 20 per-
cent of people experiencing legal problems obtain legal advice
(mainly from lawyers), and less than 7 percent appear before
a court or tribunal to deal with their legal problems." Put dif-
ferently, the vast majority of everyday legal problems are cur-
rently dealt with outside the formal justice system. Although
servicing those legal problems comes with significant challen-
ges in terms of providing accessible, scalable, and cost-effect-
ive legal help, particularly for smaller matters, for people with
limited means or in remote communities, there is no doubt that
people need legal services. Reports suggest that people often
do better and are more satisfied when they get legal help.? In
the context of addressing the access to justice crisis, the reality
is that there are significant economic opportunities for lawyers
now, particularly those who are open to providing services in
responsive, innovative, and cost-effective ways.

Fourth, if the legal profession doesn’t act now, it might lose
the privilege of self-regulation. Concerns that self-regulated
legal professions may be part of the access to justice problem
are not new.?! As the access to justice crisis gets worse, and as
the gap continues to widen between what people need and the
legal services they can afford, pressures and expectations on
the legal profession to address this crisis will increase. If things
don’t get better, calls for lawyers to “get out of the room”? will
get louder. Because nature does not like a vacuum, if the legal
profession does not act now, governments and society will at
some point grow tired of the crisis and find ways to go else-
where. For this reason, to the extent the legal profession con-
tinues to care about self-regulation, it should act now to find
creative and innovative people-centred solutions, as opposed
to being left further behind by other forms of service providers
or private solutions (which is already starting to happen).?

As research? and reports® indicate, there is still much work
to be done. Now is the time to act. Doing so is the right thing
to do, it’s a core element of the legal profession’s statutory
mandate, and it’s in the best interests of everyone in society,
including members of the public and the legal profession.

Who are the right people to listen to?
Solutions to the current access to justice crisis are going to
come from various sectors, communities, and individuals. Put
simply, it will take a village. Over the last number of years,
particularly coming out of the recent pandemic, there seems
to be a growing distrust of bureaucrats and experts, largely
coinciding with the rise of populist politics. However, in an
increasingly complex and divided world, experts — including
professionals, administrators, and bureaucrats — continue to be
important for finding solutions to complex social problems. As
such, I think lawyers, law societies, and the entire legal profes-
sion have critically important roles to play in addressing the
access to justice crisis.

However, although lawyers and the legal profession will
be important, they cannot act alone. In fact, when it comes to
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justice, it is not primarily about lawyers and the legal profes-
sion. Rather, it is the public - in the form of people-centred
justice? — that needs to be the focus in terms of understanding
current justice problems with a view to finding appropriate,
innovative, efficient, accessible, and just solutions.

Various reports, from different perspectives, have explored
the justice problems, needs, and voices of the public.”’ In a
study involving people in Toronto,?® when we asked whether
“justice is of fundamental importance to Canadians,” a sig-
nificant majority of respondents — more than 76 percent — said
yes.”” When asked, “Should citizens have a right to justice?”
98 percent said yes.*® However, when asked for views and
experiences about justice in Canada, there was a strong sense
of alienation and exclusion from many individuals and com-
munities.’® When asked about justice, access to justice, and
barriers to justice, various themes emerged, including:

® justice is about fairness, equality, morality, and active soci-
etal participation;
procedural justice and substantive justice are both important;
not everyone has equal access to justice;
people often feel alienated by the justice system;
people should have a right to justice;
justice is a fundamental issue;
more government support should be provided;
justice should be made simpler, cheaper, and faster;
education, prevention, and understanding are important
aspects of justice; and

e the cost of not making justice accessible needs to be further
considered.*

In terms of specific opinions, members of the public made

comments such as:

e “I guess justice to me has to do with fairness, and it’s more
than a legal issue - it's a moral issue and it has to do with
equality and inequality ...”

e “I'd define [justice] as access to society.”

e “I think there are a lot of people who don’t ... understand
what the justice system is or how to use it — struggling to
earn a living, dealing with addictions ... Unless we ad-
dress the living conditions that they’re dealing with, there
really is a fundamental issue with access.”

e “People with money have access to more justice than
people without.”

e “It depends on what lawyer you can afford.”

e “If I don’t have a good suit, the judge isn’t going to hear
my case.”

e “I think it comes down to class. The higher class have more
access to justice.”

e “Like big business ... the bigger they are, the more respect
they have. It's easier for them to get justice.”

e “I don’t have much faith in the lawyers and the system.”

® “Access to justice looks really different depending on who
you are and where you come from ... because so much of
justice and so much of anything related to justice ... inter-
sects [with] ... class, gender, race ...”

e “We’re not even talking access to justice ... we're talking
access to food, to shelter, to security, to opportunities for
ourselves and our kids. And until we deal with that, the
other stuff doesn’t make sense.”*

While I do not suggest that these comments are represent-

ative of all of society’s views about justice, they provide a

window into the opinions about justice
and access to justice of a sampling of the
public. Given what we know about the
state of access to justice in Canada® and
around the world,* I do think these and
other voices are the right ones to be lis-
tening to when it comes to understand-
ing everyday legal problems and the so-
cial context in which people, particularly
the most vulnerable and those with the
least access to justice, experience those
problems.’* Doing so will be critically
important when trying to understand
and address those problems through ac-
cessible, just, and innovative justice ser-
vices and solutions for everyone.”

What is the most important thing to do?
As for this third question, I don’t pretend
to have the full answer. However, I do
think we who work in the justice com-
munity, listening to and working with
those we serve, need collectively to come
up with an answer. A range of solutions,
involving a range of people and provid-
ers, will be needed to help solve the cur-
rent access to justice crisis.

For starters, building on earlier ef-
forts,® a clear framing or focal point for
this work might be helpful. To me, that
focal point needs to be the gap - the jus-
tice gap — between the public’s everyday
problems and barriers and a life with-
out those problems and barriers. At the
moment, we are starting to have a bet-
ter understanding of people’s problems
and barriers and the overall justice gap.¥
Less clear is the range of achievable
services and solutions that will help to
bridge that gap. Relying on “more of the
same” does not seem to be working.

One of the major barriers to better col-
lective access to justice for all is a lack
of awareness and understanding on the
part of the public and our governments
of the critical importance of everyday
justice. People understand and engage
with issues around health and educa-
tion. By comparison, there is a relative
lack of engagement with our individ-
ual and collective justice wellbeing. The
current lack of robust public attention
and spending on justice reflects that
situation.** Underfunding justice is not
helping anyone. Although some may
claim that society doesn’t have adequate
resources to increase justice budgets, re-
search shows that spending on justice
creates a positive return on investment.*!
In other words, we cannot afford not to

properly fund our justice needs.

However, to the extent that current
levels of public funding cannot solve all
of society’s access to justice problems, I
do think it is time to talk seriously about
what some version of widely available
legal care could look like. We already
have a basic form of legal care — legal
aid — for some services for the most vul-
nerable. Looking at ways to increase that
public funding for more people would
certainly make sense through positive
returns on investments in terms of health
spending, public services, housing, and
overall social and economic wellbeing.*?
As for the very wealthy, they will likely
continue to take care of their legal needs
on their own. For members of the mid-
dle class, who have some resources but
cannot adequately support their justice
needs, better use of legal insurance could
play a significant role, including through
individual and group employment bene-
fits, add-ons to other financial services,
or further use of specific legal insurance
providers.** Whatever public, private, or
hybrid funding model we choose, pro-
viding legal care to everyone who needs
it would not only make economic sense
but be good for our individual and col-
lective wellbeing.*

As for new legal options and services,
it will be important to explore a wide
range of initiatives. For starters, we need
to expand our horizons in terms of who
and what can add to the mix. Possibil-
ities include traditional legal and para-
legal services,* community-based servi-
ces,® and technology-driven and Al in-
itiatives,*” particularly in areas where the
amount of legal need vastly outbalances
the amount of affordable and accessible
legal services currently on offer, such as
family law and consumer protection.*® To
accomplish these goals, a further open-
ness to regulatory reform and experi-
mentation will also be required.*

As for courts and tribunals, something
needs to be done to avoid criminal cases
being dismissed because of excessive de-
lays and to vastly reduce backlogs and
wait times for civil, family, and many ad-
ministrative matters. Waiting two to four
years or more for a civil or family trial is
not justice. In addition to filling judicial
and court staff vacancies, it is important
to provide innovations in terms of settle-
ment counsel; more efficient simplified
and summary hearings; and end-to-end
case management systems that will be
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efficient, smart, and accessible. Hand-
ling mountains of discovery and dealing
with “no stone unturned” approaches to
zealous advocacy, particularly in civil
and family matters that should be set-
tled, need to be creatively addressed.*
We might also further consider court
user fees, particularly for high-value
cases involving well-resourced litigants
that take up vast amounts of court time
and public resources. Overall, we need
to find ways to make justice more access-
ible. At the moment, the justice system is
a public good that only few people can
access. But privatizing justice simply in
the name of efficiency is not the answer.
Whatever we do, I continue to believe
that maintaining a robust public justice
system is important.>!

Given its current position as essentially
the sole self-regulated provider of legal
services in Canada, the legal profession is
uniquely positioned to support and insert
itself into the centre of these discussions,
debates, challenges, and innovations. And
given the profession’s statutory mandate,
it also has an important responsibility to
do so. Lawyers and the legal profession
need to be part of the solution. Now is the
time to take up these important oppor-
tunities by actively embracing and pro-
moting these and other innovative initia-
tives in the name of meaningful access to
people-centred justice.>

Conclusion

In Tolstoy’s story, the king, after con-
sulting widely on how to avoid failure,
sought answers from a hermit known for
his wisdom. Following the events of the
story, the king learned from the hermit
that, in answer to the three questions, the
right time to act is now, the right people
to listen to are the people you are with,
and the most important thing to do is “to
do ... good.”*

Although all three questions and an-
swers are relevant, it is the answer to the
third question that I think is the most
interesting and important for the legal
profession. At the end of the day — together
with other duties mentioned above to
“maintain and advance the cause of jus-
tice and the rule of law” and “protect the
public interest”® — at the core of indi-
vidual promises and a collective duty to
facilitate access to justice® for clients and
the public is doing “good.” What counts
as “good” (and what counts as “justice”)
will depend on the people and the context.
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Uncertainty and diversity are okay. What matters is that access
to justice is not simply about process, research, or services. Of
course, those things are important. Access to justice is also —
and perhaps most importantly — about outcomes. Outcomes
are ultimately what people want.

At the moment, too many people are on the outside of the
justice system, left to manage their everyday legal problems on
their own. The result is not good for those people. It is not good
for society. It is not good for trust in justice and democracy.*
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