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Sec. 4 (3). CREDITORS RELIEF. Chap. 126. 1563

CHAPTER 126.

The Creditors Relief Act.

i — Int ta-
1. In this Act, tirL:‘rpre a
(a) “County” shall include a provisional judicial dis- “County.”
trict;
(b) “County court' shall include district court; “County

court."

(c) “Execution” shall include a writ of fieri facias and [Exest-
every subsequent writ for giving effect thereto;

(d) “Judge” shall mean a judge of the county court of “Judge.”
the county the sheriff of which is required to take
the proceedings directed by this Act;

(e) “Sheriff'’ shall include any officer to whom an execu- “Sheriff."
tion is directed. R.S.0. 1927, c. 113, s. 1.

2. Where a judge is disqualified to act in a matter arising wpere judge
under this Act, a judge of the county court of an ad_;om squalined.
ing county shall have jurisdiction to act in his place. R.S.

1927, c. 113, s. 2

3. Subject to the provisions hereinafter contained, there priority
shall be no priority among creditors by execution from the ¢icution
Supreme Court or from a county court. R.S.0. 1927, c. 113, cieqitems,

s. 3.

4.—(1) A creditor who attaches a debt shall be deemed to Attachment
- - or
do so for the benefit of all creditors of his debtor as well as tenefit of

for himself all creditors.

(2) Payment of such debt shall be made to the sheriff of T° “hg_m Lo
the county in which the garmshee resides or, if there are
more garnishees than one in respect of the same debt, then
to the sheriff of the county in which any one of them resides.

(3) This section shall not apply to debts attached by pro- 2t tachmepts
ceedings in a division court unless before the amount recov- courts,
ered by the garnishee proceedings is actually received by the
creditor an execution against the property of the debtor is

placed in the hands of the sheriff of such county.
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Chap. 126. CREDITORS RELIEF, See. 4 (4).

(4) Where money is paid to a sheriff in whose hands there
is o execution against the property of the debtor, and there
is in the hands of the sheriff of another connty an execution
against the property of the debtor, the court or a judge on
the application of such last mentioned sheriff or of a ereditor
or of the debtor may direet, on such terms as to costs and
otherwise as may scem just, that such money he paid over to
such last mentioned sheriff to be distributed by him as if
such money had then been paid to him by the garnishee, and
the court or judge shall fix the compensation to be paid 1o
the sheriff by whom the money was received from the garni-
shee for his services.,

(5) Where money which a sheriff is entitled to receive
under the provisions of this section is paid into a division
court the sheriff shall be entitled to demand and receive the
same from the clerk of such court for the purpose of dis-
tributing it under the provisions of this Act.

(6) An attaching creditor shall be entitled to share in
respect of his claim against the debtor in any distribution
made under the provisions of this Act, but his share shall
not exceed the amount recovered by his garnishee proceedings
unless he has in due time placed an execution or a certificate
given under this Act in the sheriff's hands.

(7) The sheriff shall be entitled to poundage upon monev
received and distributed by him under the provisions of this
section at the rate of one and a quarter per centum and no
more.

(8) If an attached debt which the sheriff is entitled to
receive, or any part of it, is received by the attaching credi-
tor the sheriff may recover the same from him; but a clerk
of a division court shall not be liable for making payment
to the creditor unless at the time of payvment he has notice
that there is an execution against the property of the debtor
in the sheriff's hands. R.S.0. 1927, c. 113, s. 4.

3. (1) Where a sheriff levies money under an exccution
against the property of a debtor, or receives money in respect
of a debt which has been attached or sold under the provi-
sions of section 15 of The Absconding Debtors Act. he shall
forthwith make an entry (Form 1) in a book to he kept in his
office open to public inspection without charge.

(2) The money shall thereafter be distributed rateably
among all execution creditors and other creditors whose exe-
cutions or certificates given under this Act were in the sher-
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iff's hands at the time of the levy or receipt of the money, or
who deliver their executions or certificates to the sheriff
within one month from the entry, subject to the.provisions
hereinafter contained as to the retention of dividends in
the case of contested claims, and to the payment of the costs
of the creditor under whose execution the amount was made,
and subject also to the provisions of subsection 6 of section
4, and, as respects money recovered by garnishee proceedings,
subject to the payment thereout to the creditor who obtained
the attaching order of his costs of such proceedings.

(3) Subsection 2 shall not apply to money received by a Moner
sheriff as the proceeds of a sale of property by him under;f.?é'ffnddgp
an interpleader order; but upon the determination of the by eader
interpleader proceeding in favour of the creditors the money,
whether in the sheriff's hands or in court pending such deter-
mination, shall, subject to the provisions of subsection 4, be
distributed by the sheriff among the creditors contesting

the adverse claim.

(4) Where proceedings are taken by a sheriff for relief Rights of |

under any provisions relating to interpleader those creditors case of

. . interpleader
only who are parties thereto and who agree to contribute proceedings.

pro rata in proportion to the amount of their executions or
certificates to the expense of contesting any adverse claim
shall be entitled to share in any benefit which may be derived
from the contestation of such claim so far as may be necessary
to satisfy their executions or certificates.

(5) The judge making the interpleader order may direct ?{gﬂgaf{ff
that one creditor shall have the carriage of the interpleader proceedings.
proceedings on behalf of all creditors interested, and the
costs thereof, as between solicitor and client. shall be a first
charge upon the money or goods which may be found by the
proceedings to be applicable upon the executions or certifi-
cates.

(6) Upon any interpleader application the judge may Timeallowed
allow to other creditors who desire to take part in the con- interpieader.
test a reasonable time in which to place their executions or
certificates in the sheriff's hands upon such terms as to costs
and otherwise as may be deemed just.

(7) Where the sheriff, subsequently to the entry, but with- Application
in the month, levies a further amount from the property of quent levy.
a debtor or receives money in respect of a debt which has
been attached or sold the same shall be dealt with as if such

amount had been levied or received prior to the entry.
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(8) If, after the month, a further amount is so levied or
received a new notice shall be entered and the distribution
to be made of the amount so levied or received and of any
further amount levied or received within a month of the
entry of the last mentioned entry shall be governed by the
entry thereof in accordance with the foregoing provisions of
this section, and so from time to time as further amounts are
s0 levied or received,

(9) Where a creditor has shared in a previous distribution
he shall be entitled to share in a subscquent one only in
respect of the amount remaining due to him after crediting
what he has reeeived in any previous distribution.

(10) In distributing money under this section creditors
who have executions against goods or lands only or against
goods and lands shall be entitled to share rateably with all
others and money realized under execution against either
goods or lands or against hoth, or under an attaching order.

(11) Subject to the provisions of subsection 6 of section 4
a creditor shall not be entitled to share in the distribution
unless by the delivery of an execution, or otherwise under
this Act, he has established a claim against the debtor either
alone or jointly with some other person.

(12) Where money in the hands of the sheriff for distribu-
tion is the proceeds of the property of an absconding debtor
against whom an order of attachment has been issued under
The Absconding Debtors Act, the period mentioned in sub-
section 2 shall be two months, and subsection 8 shall be read
as if the words “the month" in the first line were “the two
months.” R.S.0.1927,c.113,s. 5.

(NoTE—ASs to right of employees of debtors for wages, see The
Wages Act, Rev. Stat. c. 196.)

6.—(1) If a debtor permits an execution issued against
im under which any of his goods or chattels are seized by a
sheriff to remain unsatisfied in the sheriff's hands until
within two davs of the time fixed by the sheriff for the sale
thereof, or for twenty davs after the seizure, or allows an
execution against his lands to remain unsatisfied for nine
months after it has been placed in the sheriff's hands, the
proceedings hercinafter authorized may be taken by other
creditors or claimants in respect of debts which are overdue.

(2) When a sale has taken place under an execution the
proceedings hereinafter authorized may be taken by any
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ereditor of the execution debtor even though his claim is not

then due. R.S.0. 1927, c. 113, s. 6.

7.—(1) An affidavit (Form 2) of the debt and the particu- Afidavit of
lars thereof may be made in duplicate by the creditor, or by
one of the creditors in case of a joint debt, or by a person
cognizant of the facts.

(2) Prior to or simultaneously with the filing with the riing
clerk of the county court of the affidavit there shall be filed 308375 oF
with him a certificate of the sheriff, or an affidavit, showing
that such proceedings have been had against the debtor as
entitle the creditor to proceed under this Act.

(3) The claimant shall serve on the debtor one of theSemce on
duplicates and a notice (Form 3).

(4) Where the affidavit and notice are to be served out of Sgryice out
Ontario the judge shall by order fix the time after which the

next step may be taken by the claimant as hereinafter pro-
vided. R.S.0. 1927, c. 113, s. 7.

8. —(1) An execution debtor may give notice in writing Notice by
to the sheriff that any claims to be served upon him may bEadggg;solror
served upon a solicitor in Ontario, whose name and address **"'°®
shall be given, or by mailing the same to an address stated in

the notice.

(2) The sheriff shall thereupon enter the notice in the book Entry of
mentioned in subsection 1 of section 5, and so long as any BEER:
execution which was in the sheriff's hancls at the time the
notice was given shall remain in his hands shall repeat such
entry immediately below any entry (Form 1), made in respect
of the execution, unless the notice is revoked in writing, in
which case the entry thereof shall be marked ‘‘revoked.”

(3) So long as the notice is not revoked the affidavit of S§iyice at
claim and notice (Form 3) may, where a solicitor is named,
be served upon an execution debtor by serving the same
upon the solicitor, or, if mailing is required, then by mail-
ing the same by registered post to the address in the notice
given by the execution debtor.

(4) Where the notice (Form 3) served on a debtor does not service by
state some place in or within three miles of the county town ™"
of the county in which the proceedings are being taken, at
which service may be made upon the claimant, or does not
give the name and address of some solicitor in Ontario who
may be served on the claimant’s behalf, service of any notice,
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paper or document may be made upon the claimant by mail-
ing the same, by registered post, addressed 1o the elaimant
at the county town,

(5) The claimant shall file with the clerk of the county
court of the county, the sheriff of which has the execution,
one of the duplicate afhidavits of claim, and a copy of the
notice with an affidavit of service thereof (Form 4).

(6) The affidavit and the notice shall, where practicable,
be personally served upon the debtor; but if it is made to
appear to the judge that the claimant is unable to effect
prompt personal service, the judge may order substitutional
or other service, or may direct some act to be done which
shall be deemed sufficient service, R.5.0. 1927, ¢. 113, s. 8.

9.-—(1) Where the claim is not contested in  manner
hereinafter mentioned, after ten days from the day of ser-
vice, or after the time mentioned in the order provided for
by subsection 4 of section 7, as the case may be, on the ap-
plication of the claimant and his filing proof of due service
of the affidavit and notice, or where the claim is contested,
upon the determination of the dispute in favour of the claim-
ant, either in whole or in part, the clerk of the county court
shall deliver to the creditor a certificate (Form 5), and where
the claim is disputed as to a part only, the claimant may
elect, by a writing filed with the clerk, to abandon such part
and shall be entitled to a certificate as to the residue,

(2) Upon delivery of the certificate to the sheriff the
claimant shall be deemed to be an execution creditor within
the meaning of this Act, and shall be entitled to share in any
distribution as if he had delivered an execution to the sheriff,
and the certificate shall bind the lands and goods of the
debtor in the same manner as an execution, subject, however,
to the debt being afterwards disputed by a creditor as here-
inafter provided.

(3) For the purpose of interpleader proceedings the cer-
tificate shall be deemed 1o be an execution.

(4) If the certificate is obtained hy a solicitor his name
and address shall be endorsed thereon, and if obtained by the
claimant in person there shall be endorsed thereon a state-
ment of some place in, or within three miles of the county
town of the county in which the proceedings are being taken,
at which service may be made upon him, and, in default
thereof, service of any notice, paper or document may be
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made upon the claimant by mailing the same by registered
post addressed to him at the county town.

(5) On receiving the certificate the sheriff shall make a Further
. levy.
further seizure of the property of the debtor to the amount
of the debt so claimed, and the sheriff's fees, and so from
time to time in case further certificates are received.

(6) A certificate shall remain in force for three vears from Time of
the date thereof but may from time to time be renewed in the [t erma &

same manner as an execution.

(7) Notwithstanding the expiry of an execution or cer- Execution or
certiiica
tificate before the termination of the month during w hich a expiring

notice of money having been levied or received is required honin
to be entered, the execution or certificate, as to any money °f 1e¥¥-
levied or received during such month, shall be deemed to be

in full force and effect. R.S.0. 1927, c. 113, s. 9.

10.—(1) The claim may be contested by the debtor or by Contesting
a creditor of the debtor.

(2) Where the debtor contests the claim, he shall file with AMdavit of
the clerk an affidavit stating that he has a good defence to
the claim, or to a specified part of it on the merits, but the
judge may dispense with the afidavit on terms or otherwise.

(3) The debtor shall file the affidavit and serve upon the Filing and
claimant a copy thereof within ten days after service upon 2fdavit.
him of the affhidavit of claim and the notice, or within the
time mentioned in the order provided for by subsection 4 of
section 7 as the case mayv be, or within such further time as

the judge may allow.

(4) Where the contestation is by a creditor he shall file contestation
with the clerk an affidavit to the effect that he has reason to ™ “¢¢tor-
believe that the debt claimed is not really and in good faith
due from the debtor to the claimant; but the judge mayv dis-
pense with the affidavit on terms or otherwise.

(5) Notice of contestation, whether by the debtor or by a Notice of
creditor, together with a copy of the affidavit, if any, shall Sontesttion-
be served upon the claimant within five days after filing the
affidavit, or after the order of the judge if the affidavit is
dispensed with.

(6) The affidavit by a creditor may be filed, and a certifi- Certificate of
cate thereof delivered to the sheriff, at any time before dis-
tribution i1s made, and the sheriff shall forthwith give notice
of the receipt of such certificate to the claimant.
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Address for  (7) The affidavit of the debtor or other contestant shall
have endorsed thereon a statement of some place, in or with-
in three miles of the county town of the county in which the
proceedings are being taken, at which service may be made
upon him, or the address of a solicitor in Ontario who may
be served on his behalf, and in default thereof, service of any
notice, paper or document may be made upon the debtor or
contestant by mailing the same by registered post addressed
to him at such county town. R.S.0. 1927, c. 113, s. 10.

e ne.on 11. Where the address of a solicitor is given for service
agent. which is not within three miles of the county town where the
proceedings are carried on, service may be made upon him

by serving his agent in Toronto. R.S.0. 1927, c. 113, s. 11.

Distribution 1-2.—(1) Where a claim i's contesteq by a creditor after'a
contestation. certificate has been placed in the sheriff's hands, the sheriff
unless the judge otherwise orders, shall levy as if such con-
testation had not been made, and shall, until the determina-
tion of the contestation, retain in the bank the amount which
would be apportionable to the claim if valid, and shall, as
soon after the expiry of the month as is practicable, distri-

bute the residue of the money made amongst those entitled.

Application  (2) The claimant whose claim is contested may apply to
for allow- . . . . Py
ance of the judge for an order allowing his claim and determining

. the amount, and if he does not make such application within
eight days after receiving notice of the contestation or within
such further time, if any, as the judge may allow, he shall
be taken to have abandoned his claim.

When (3) Where the contestant is a creditor and there is reason

contesl 18

not in good to believe that the contestation is not being carried on in

fatth. good faith, any other creditor may apply for an order per-
mitting him to intervene in the contestation. R.S.0. 1927,
c.. 113 s, 12

Trial of = on. 13.—(1) The judge may determine any questio_n in dis-
pute in a summary manner, or may direct an action to be
brought or an issue to be tried with or without a jury in any
court and in any county for the determination thereof, and
make such order as to the costs of the proceedings as he may
deem just.

Where (2) Where the sum in controversy appears to be over $400
imount in - . . .

:te_mlrm'el;sgb exclusive of costs, the judge shall direct that the action be
exceeds$400- 4 L ought on the issue tried in the Supreme Court, and subject

to any order which that court or a judge thereof may make
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in that behalf, shall name the county in which the trial is
to take place.

(3) Where an issue is directed the trial shall take place proceedings
and all proceedings subsequent thereto shall be the same as T Hore deue
if it had been an action in the court in which it is ordered

to be tried. R.S.0. 1927, c. 113, s. 13.

14. The same proceedings may be had for the production Production,
of documents and for the examination of parties or others, g’t‘é‘mm“mn
either before or at the trial, as may be taken in an ordinary
action, and such proceedings may also be taken before the
application to the judge, and as a foundation therefor.

R.S.0. 1927, c. 113, s. 14.

15.—(1) The clerk of the county court shall keep a book Clerk to keep
in which, before giving a certificate or issuing an execution record.
for a claim, he shall enter the following particulars with
reference to every claim in respect of which he gives a cer-
tificate or issues an execution:—

(@) The name of _the claimant, and of the debtor;
(b) The date of the entry;

(¢) The amount of the debt, exclusive of costs;
(d) The amount of costs;

(e) If the proceedings have been set aside, that fact, and
shortly the reason therefor.

(2) The entry shall, subject to the provisions of this Act, :nﬂ'ect of
have the effect of and be a final judgment of the court for
the debt and costs.

(3) The clerk shall index the entries in a book alphabeti- Index.
cally under the names of the debtors.

(4) Where the original papers are lost or destroyed a copy Copy of
of the entry shall be evidence of the matters therein set forth. &\idence.

R.S.0. 1927, c. 113, s. 15.

16. A creditor who has recovered a judgment in a division Division
court against the debtor may deliver to the sheriff a certifi-judgment
cate, under the hand of the clerk and the seal of the division “r¢¢!to™:
court, of the amount of his judgment and of the costs to
which he is entitled, and the certificate so delivered shall
have the same effect, for the purposes of this Act, as if the
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creditor had delivered to the sheriffi an execution from a
county court. R.5.0. 1927, c. 113, s. 16.

17. Where a creditor has taken in one county the prescrib-
ed proceedings in respect of his claim and desires to establish
his claim, for the purposes of this Act in another county he
may do so by obtaining from the clerk of the county court
of the county first mentioned another certificate (Form 3), and
delivering the same to the sheriff of such other county, and
the delivery of the certificate to the sheriff shall have the
same effect in such other county from the time of the delivery
thereof as if the certificate had been issued by the clerk of
the county court of such other county upon the proceedings
therein. R.S.0. 1927, c. 113, s. 17.

18. A creditor, entitled to obtain a certificate from the
clerk of a county court, may also sue out an execution into
any county in the same manner as on an ordinary judgment;
but this shall not prejudice the right of any other creditor
to contest the claim of such first mentioned creditor under
the provisions of this Act. R.S.0. 1927, c. 113, s. 18.

19.—(1) Where a claim is contested in one county, the
decision thereon shall, as between the parties to the con-
testation, determine the amount of the claim, for the pur-
poses of this Act, and in all other counties in which the claim is
filed, and the certificate of the clerk of the county court of
the county in which the contestation has taken place of the
result thereof shall be sufficient evidence of the decision.

(2) Upon payment of a fee of fifty cents the certificate
shall be granted to any party to the proceedings who applies
therefor. R.S.0. 1927, c. 113, s. 19.

20.—(1) Where the debtor, without a sale by the sheriff,
pays the full amount owing in respect of the executions and
claims in the sheriff's hands at the time of such payment,
and no other claim has been filed, or where all exccutions
and certificates in the sheriff's hands are withdrawn and any
claims filed are paid or withdrawn, notice shall not be entt?red
under the provisions of section 5 and no further proceedings
shall be taken under section 6.

(2) Save as aforesaid after a certificate has been c.lelivered
to the sheriff, the withdrawal or expiry of the execution upon
which the proceedings are founded, or any stay of the same,
or the satisfaction of the plantiff's claim thereon, or the set-
ting aside or return of the execution, shall not affect the pro-
ceedings which may be taken under this Act, and except so
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far as the action taken with respect to the execution may
affect the amount to be levied, the sheriff shall levy upon the
property of the debtor, as he would have done had the exe-
cution remained in his hands in full force for execution, and
he may also take the like proceedings as he would have been
entitled to take had the execution been a writ of venditioni
exponas.

(3) Where a debtor, without a sale by the sheriff, pays to Effect of
him part of the amount owing in respect of an execution or ment where
certificate in his hands, and there is at the time no other °"® 4¢°%
execution or certificate in his hands, he shall apply the same
on the execution or certificate, and section 5 shall not apply

to the money so paid. R.S.0. 1927, c. 113, s. 20.

21.—(1) Where proceedings have been taken against a Priority of
debtor under The Absconding Debtors Act, and his property ;f;'\trs Socer
has been attached under an order of attachment before an ® 127
execution has been placed in the hands of the sheriff, and the
money levied is the proceeds of such property or a part
thereof, the cost of the order of attachment, or, if there are
more than one, the one first placed in the sheriff's hands and

the proceedings thereon shall have priority over the claim
of all other creditors.

(2) Where an attaching creditor js entitled to priority Attaoting
under subsection 1 the prmnty provided for by subsection Zgﬁgﬁt&:n
of section 5 shall not be given to the execution creditor. R.S.0.

1927, c. 113, s. 21,

22. —(1) The clerk of the county court shall ascertain Costy of
and state in his certificate the amount of the costs to which
the claimant is entitled as against the debtor.

(2) Such costs shall be the following:

(a) For serving the affidavit of claim and notice, in the ¢ Scale of
case of claims over $400, on the scale of the Su- s
preme Court, and in the case of claims exceed-
ing $200 and not exceeding $400, on the county
court scale, and in the case of claims of $200 and
under, on the division court scale; but if the claim
does not exceed $200 no greater fees are to be
allowed than would be allowed to a division court
bailiff for the service of a division court summons
and mileage if the claim had been sued in the proper
division court;

(6) The fees paid to the clerk of the county court, on
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the scale for like proceedings in the county court,
unless the claim does not exceed $200, in which
case his fees shall be those allowable for like pro-
ceedings in the division court;

(¢) Where there is no contest, $5 for fees of a solicitor,
if one is employed, unless the amount of the claim
does not exceed $200, in which case the sum of $2
shall be allowed;

(d) Where there is a contest, such additional costs as the
judge may allow, to be taxed on the scale of the
Supreme Court, county court, or division court,
according as the amount in dispute is within the
jurisdiction of one or other of such courts;

(e) The costs of obtaining an order for substitutional
service or other similar order and of such service,
and of or incidental to service out of Ontario, if
the claim is within the jurisdiction of the division
court, only such costs as would have been allowed
in the division court. R.S.0. 1927, c. 113, s. 22,

23. Where there is in any court a fund belonging to an
execution debtor, or to which he is entitled, the same or a
sufficient part thereof to meet the executions and certificates
in the sheriff’s hands may, on the application of the sheriff or
any person interested, be paid over to the sheriff, and the
same shall be deemed to be money levied under execution
within the meaning of this Act. R.S.0. 1927, c. 113, s. 23.

24. Where a judgment creditor obtains the appointment
of a receiver by way of equitable execution of property of his
debtor, the receiver shall pay into court the money received
by him by virtue of his receivership, and the same shall be
subject to the provisions of section 23, but the creditor shall
be entitled to be paid thereout the costs of and incidental
to the receivership order and the proceedings thereon in
priority to the claims of all other creditors. R.S.0. 1927,
c. 113, s. 24,

25.—(1) If the sheriff does not find property of a debtor
leviable under the executions and certificates in his hands
sufficient to pay the same in full, but finds property or the
proceeds thereof in the hands of the bailiff of a division
court under an execution or attachment against the debtor,
the sheriff shall demand and obtain them from the bailiff,
who shall forthwith deliver the same to the sheriff, with a
copy of every execution and attachment in his hands against
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the debtor, and a memorandum showing the amount to be
levied under the execution, including the bailiff’s fees, and
the date upon which each execution or attachment was
received by him.

(2) If the bailiff fails to deliver any of such property or the Penaity for
proceeds thereof he shall pay double the value of that which @*™"'*
is retained, which may be recovered by the sheriff from him
with costs of suit, and shall be accounted for by the sheriff as
part of the estate of the debtor.

(3) The costs and disbursements of the bailiff shall be a costs.
first charge upon such property or the proceeds thereof and
shall be paid by the sheriff to the bailiff upon demand, after
being taxed by the division court clerk.

(4) The sheriff shall distribute the proceeds among the pistribution
creditors entitled to share in the distribution and the divi- °f Proceeds:
sion court execution creditors shall be entitled without fur-
ther proof to stand in the same position as creditors whose
executions are in the sheriff's hands. R.5.0. 1927, c. 113,

s. 25.

26. Where the amount levied by the sheriff is not sufficient Apportion-
f o7 . . ment of

to pay the executions and certificates with costs in full the money when
money shall be applied to the payment rateably of such debts {icofeient
and costs of the creditors, after retaining the sheriff’s fees, [o pay claim
including poundage, and after payment in full of the taxed
costs and the costs of the execution to the creditor at whose
instance and under whose execution the seizure and levy were
made where he is entitled to priority therefor under the pro-

visions of this Act. R.S.0, 1927, c. 113, s. 26.

27. The sheriff, if directed by an endorsement upon a cer- Levy of
tificate, shall, in addition to the amounts named therein, levy L e e
interest on such amounts from the date of the certificate, or "*"**#I5:
from the date named in that behalf in the certificate, and
also $1.35 for the disbursements on every renewal of the cer-
tificate, and where such renewal is made upon the application
of a solicitor he shall also levy $1.25 for the solicitor's costs

on the renewal. R.S.0. 1927, ¢. 113, s. 27.

28. Where money is to be distributed by the sheriff under speris's
this Act he shall not be entitled to poundage as upon sepa- PouRda&e:
rate executions or certificates, but only upon the net proceeds
distributable by him at the same rate as if the whole amount
had been payable upon one execution. R.S.0. 1927, ¢. 113,

s. 28.
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Application  29.—(1) \Where money is made under an execution it shall
made under be taken to have been made under all the executions and cer-
execution,
tificates entitled to the benefit thereof, and, upon payment
being made to the person entitled under any such execution
or certificate, the sheriff shall endorse thereon a memoran-
dum of the amount so paid, but he shall not, except on .the
request of the party who issued the execution, or by direc-
tion of the court out of which the same issued, or of a judge
thereof, return the execution until the same has been fully
satisfied or has expired, in which latter case the sheriff shall
Return. make a formal return of the amount made thereunder.

Compelling (2) The like proceedings may be taken to compel payment

payment by ¥ . ’

sheriff, by the sheriff of money payable in respect to a certificate as
can now be had to compel the return by the sheriff of an

execution. R.S.0. 1927, c. 113, s. 29,

piatament 30. Pcnfiing tl.le distfibution the sheriff shall keep, in the
3?3;;“';31“1_ book mentioned in section 5, a statement (Form 6) showing
ng  the following particulars,—
distribution. .
(a) the amounts levied or received and the dates of levy
or receipt;

(b) each execution, certificate or order in his hands at
the time of making the entry (Form 1), or subse-
quently received during the month, the amount
thereof, for debt and costs, and the date of receipt,
and such statement shall be amended from time to
time as additional amounts are levied or received
or further executions, certificates or orders are
received. R.S.0. 1927, c. 113, s. 30.

Sheriff to 31. The sheriff shall at all times without fee answer any
rme- . . .

Stion as to  reasonable question which he may be asked orally in respect
ﬁ?l;ltt{?r?f to the property of the debtor by a creditor or any one acting

upon his behalf, and shall facilitate the obtaining by him of
full information respecting the same and the probable divi-
dend to be realized therefrom in his county, or any other
information in connection with the property which the credi-
tor may reasonably desire to obtain. R.S5.0. 1927, c. 113,
oAl

Distribution  32.—(1) Where at the time for distribution the money is

where insufficient to pay all claims in full the sheriff shall first
amount M . 4 <

levied in-  prepare for examination by the debtor and his creditors a
sumeiett 19 Jist of the creditors entitled to share in the distribution, with

claims the amount due to each for principal, interest and costs.

[ ———
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(2) The list shall be so arranged as to show the amount Contents
payable to each creditor, and the total amount to be distrib- ** "™
uted, and the sheriff shall deliver, or send by registered post
to each creditor or his solicitor, a copy of the list.

(3) If within eight days after all the copies have been Timefor
delivered or posted, or within such further time as the judge
may allow, no objection is made as provided by this Act the
sheriff shall make distribution forthwith pursuant to such

list.

(4) If objection is made the sheriff shall forthwith dis- Where objec-
tribute rateably so much of the money made, and among such *'°" ™4
persons, as will not interfere with the effect of the objection
in case the same should be allowed.

(5) Any person affected by the proposed scheme of dis- {ShECY,
tribution may contest the same by giving, within the time
mentioned in subsection 3, a notice in writing to the sheriff

stating his objection to the scheme and the grounds thereof.

(6) The contestant shall within eight days thereafter apply Order.
to the judge for an order adjudicating upon the matter in
dispute, otherwise the contestation shall be taken to be
abandoned.

(7) The contestant shall, within the time mentioned in Appoint-
subsection 6, obtain from the judge an appointment for ™*"*
hearing and determining the matter in dispute.

(8) A copy of the appointment and a notice in writing, Service.
(Form 7), of the objections stating the grounds thereof shall
be served by the contestant upon the debtor, unless he is the
contestant, and upon the creditors or such of them as the
judge may direct.

(9) The judge may determine any question in dispute in Determina-
a summary manner, or may direct an action to be brought or dispute.
an issue to be tried with or without a jury in any court, and
in any county for the determination thereof, and may make
such order as to the costs of the proceedings as he may deem
just, and the provisions of subsections 2 and 3 of section 13~
shall apply.
.

(10) Where a claimant is held to be not entitled, or to be pistribution
entitled to part only of his claim, the money retained pend- g&iang”
ing the contestation, or the portion as to which the claimant
shall have failed, shall be distributed among the creditors

who would have been entitled thereto as the same would
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have been distributed had the claim in respect thereof not
been made.

(11) Where a debtor has executed a mortgage or other
charge, otherwise valid, upon his property or any part there-
of after the receipt of an execution by the sheriff and be-
fore distribution, such mortgage or charge shall not pre-
vent the sheriff from selling the property under any execu-
tion or certificate placed in his hands before distribution as
if such mortgage or charge had not been given, nor prevent
creditors whese executions or certificates are subsequent
thereto from sharing in the distribution; but in distributing
the money realized from the sale of such property the sheriff
shall deduct and pay to the person entitled thereto the amount
of such mortgage or charge from the amount which would
otherwise be payable out of the proceeds of such property to
such subsequent creditors.

(12) In the case provided for in subsection 11 the sheriff
shall prepare a separate scheme of distribution of the pro-
ceeds of the encumbered property without reference to the
mortgage or charge, and, from the dividends payable accord-
ing to such scheme to subsequent creditors, there shall be
deducted the amount of the mortgage or charge and the
amount so deducted shall be paid to the encumbrancer.
R.S.0. 1927, ¢. 113, s. 32.

33. Where several creditors are interested in a contesta-
tion, either for or against the same, the judge shall give such
directions for saving the expense of an unnecessary number
of parties and trials, and of unnecessary proceedings, as he
may deem just, and shall direct by whom and in what pro-
portions any costs incurred in the contestation, or in any pro-
ceedings thereunder, shall be paid, and whether any and
what costs shall be paid out of the money levied. R.S.0.
1927, c. 113, s. 33.

34.—(1) The judge may direct the sheriff to levy for an

sherift where amount sufficient to cover a claim which is in dispute, or part

claim is
disputed.

thereof, or if it appears to the judge that it isimprobable

" that the debtor has other sufficient property he may direct

Authority of
sheriflf under

order,

the sheriff to retain in his hands during the contestation the
share which, if the claim is sustained, will be apportionable
to it, or a part thereof.

(2) An order to levy under this section shall confer on the
sheriff the same authority as he would have under an exe-
cution. R.S.0. 1927, c. 113, s. 34.
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35. The decision of a judge of the county court or of the Efect of
Court of Appeal on an appeal shall bind the debtor and all “*“*'""*
his creditors, unless it appears that the decision was obtained
by fraud or collusion. R.S.0. 1927, c. 113, s. 35.

36.—(1) Where money comes into the hands of a sheriff Deposit o

- he shall, whenever the same amounts to $100, deposit it in bank.

some incorporated bank designated for that purpose by order
of the Lieutenant-Governor in Council, or, where there is no
such bank, in some incorporated bank in which public money
of Ontario is then being deposited.

(2) The deposit shall be made in a special account in the Special
name of the sheriff as “Trustee for the creditors of SRR
(the debtor). R.S.0. 1927, c. 113, s. 36.

37. Where there are in the sheriff's hands several execu- Attaching
tions and certificates, and there does not appear to be suffi- Sheriw. >
cient property to pay all and his own fees, he may apply for
an order attaching any debt owing to the execution debtor by
any person resident in the county of such sheriff, whether
the debt is owing by such person alone or jointly with another
person resident or not resident in such county, and to pro-
cure an order and to obtain and enforce payment of the
debt, the sheriff may take the same proceedings as a creditor,
and in such case an execution may be directed to him in the
same manner as if the attachment were by a creditor, and the
proceeds of the debt attached shall be dealt with and dis-
tributed in the same manner as if he had realized the same
under execution. R.S.0. 1927, ¢. 113, s. 37.

38. If any party to a contestation or matter upon which Appeal.
a judge has rendered or made a final judgment or order is
dissatisfied with such judgment or order, and the same is in
respect to a question involving a sum greater than $100, he
may appeal therefrom to the Court of Appeal as nearlyas
may be according to the practice in force in respect of ap-
peals from a county court or a judge thereof. R.S.0. 1927,

c. 113, s. 38.

39. For the purpose of giving effect to this Act and car- Powers of
rying out its provisions a judge shall have all the pm\'erswdge'
which a county court or a judge thereof has by law for other
purposes, and any proceedings erroneously taken under this
Act may be set aside by the judge, with or without costs as
he thinks fit. R.S.0. 1927, c. 113, s. 39.

40. Upon any proceeding before the judge the evidence Evidence on
may be taken orally or by affidavit as the judge may direct. Before e

R.S.0. 1927, c. 113, s. 40.
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1. Besides the fees authorized to be paid o the clerk of
the county court for his own use, the following fees shall be
payable to the Crown in law stamps upon all claims filed,
where the amount of the claim exeeeds $200:—

$ cts.
On an afthdavit of claim where the amount claimed
does not exceed S400. . .. ... .. 0 80
On every such affidavit where the claim exceeds $400. 1 50
On every certificate of the clerk given under section
9, where the claim does not exceed $400. S 0 80
On every such certificate where the claim v\((u!a 840() 150
On every order made Ly the judge allowing or dis-
allowing a claim, where the claim does not exceed
SO S gen e WG SN =N aimis W ol e N 0 50
On every such order where the claim exceeds $400.... 1 00

R.S.0. 1927, c. 113, s. 41.

42, Except where inconsistent with this Act, the provi-

ture Act and sions of T'he Judicature Act and rules of court as to practice

rules of
court.

Rev. Stat.,
e, 100,

and procedure shall apply to proceedings under this Act.
R.S.0. 127, c. 113, s. 42.

SCHEDULE.
FORM 1.
(Section 3, Subsection 1.)
SHERIFF's ENTRY.
I have on this day in my hands for distribution under The Creditors
Relief Act among the creditors of C.D., the sum of §
and the distribution will be made among the creditors of the said C.D.
entitled to share therein, at the expiration of one month from this day.
Dated 5 19
F. G,
Sheriff.

R.S.0. 1927, ¢. 113, Form 1.
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FORM 2.
(Section 7, Subsection 1.)
AFFIDAVIT OF CLaIM
TrE CrepITORS RELIEF AcCT.

In the County Court of the County of

A B vaisenmins s s e e R R Claimant.
and
B T Debtor.
1, A4.B., of , in the County of )

Merchant (or as the case may be), make oath and say:—

1. I am the above named claimant (or the dulv authorized agent
of the claimant) in this behalf, and have a personal knowledge of the
matter hereinafter deposed to.

2. The above named debtor is justly and truly indebted to me (or
to the above named claimant) in the sum of $ , for
[here state shortly the nature and particulars of the claim.)

Sworn before me at
this day of
19 . A B

A Commissioner, etc., (or as the case may be).
R.S.0. 1927, c. 113, Form 2.

FOEM 3.
(Section 7, Subsection 3.)
NOTICE TO BE SERVED WITH CLAIM.
THe CrEDITORS RELIEF ACT.
In the County Court of the County of
A R T R s e ek Claimant.
g iyl S N, R B, R Debtor.

To the above (or within) named debtor.

Take notice that the claimant intends to file with the clerk of the
County Court of the County of (or as the case may be)
the original afidavit of claim of which a duplicate is served herewith,
and that this proceeding is taken by reason of there being in the hands
of the sheriff of the said county an execution against your property,
and that the claimant intends to call on the sheriff to levy the amount of
the said debt from your property under the authority of The Creditors
Relief Act.

And further take notice that if you desire to contest the said claim,
or any part thereof, you must, within ten (10) davs* after the service
of this notice upon you, file with the clerk of the said Court an affidavit
stating that you have a good defence to the said claim on the merits,
or that you have such defence to a specified part of the claim. If no such
afiidavit is filed the claim will be treated as admitted by yvou. If the
affidavit is filed contesting the claim as to part only, such claim may be
so treated as to the part not contested,

1581
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You are further hereby notified that unless you endorse upon such
affidavit filed by you a statement of some place in, or within three miles
of the county town of the said county at which service may be made
upon you, or the address of some solicitor in Ontario who may be served
on your behalf, service may be made upon you of any notice, paper, or
document, by mailing the same by registered post addressed to you at
the said county town.

Dated the day of , 19

A B
Claimant.

*Note.—If further time is given by a judge the notice should be varied

accordingly.
R.S.0. 1927, c. 113, Form 3.

FORM 4.
(Section 8, Subsection 5.)
AFFIDAVIT OF SERVICE OF CLAIM.
The CrREDITORS RELIEF ACT.

In the County Court of the County of

7 I e e A P b o P Claimant,
and
D O . S W N Y W Debtor
I, G. H., of , in the County of , make
oath and say:—
1. That i did, on the day of , 19, personally serve

C. D., the above named debtor (or as the case may be) with an original
affidavit, identical with the annexed affidavit, and that there was at the
time of such service, attached to (or endorsed upon) the said affidavit
so0 served a true copy of the notice addressed to the debtor, now attached
to (or endorsed upon) the said annexed affidavit.

Sworn before me at
this day of G. H.
19 .

A Commissioner, ctc. (or as the case may be).

R.S.0. 1927, c. 113, Form 4.
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FORM 5.
(Section 9, Subsection 1, and Section 17.)
CERTIFICATE OF PROOF OF CLADM.
TuE CREDITORS RELIEF AcCT.

In the County gjourt of the County of
A.

Claimant.
[ AR | O N, e O NN = Debtor.

I, Clerk of the County Court of the
Count of , do hereby certify

(1) That the above named claimant did on the day
o , 19, file with me a claim against the above
named debtor, for the sum of together with an
affidavit of per'=onal service thereof (or as "the case may require) and of
the notice required by The Creditors Relief Act, upon the said debtor,
and that it thereby appears that such service was made on the

day of Al Sl

(2) And 1 further certify that the debtor has not contested the said
claim (or, has only contested the sum of part of the said
claim (as the case may be), and that the claimant having abandoned such
part is entitled to the residue of his claim, being the sum of

and the further sum of for costs) (Or when the claim
15 contesied in whole or in part, (2) That the claim has been allowed by
the judge at the sum of $ , with § for costs.)

" Clerk.

R.S.0. 1927, c. 113, Form 3.

FORM 6
(Section 30.)
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SHERIFF'S STATEMENT OF EXECUTIONS, ETC., IN HIS HANDS AGAINST
D,

E E. % £
< S > =
CAvuse ‘g ; £ ,.: SiA §£ 82
E |3°]| 2 £5 25| %3
= [ o a < o
. $ $ $
ArBiv G Dias Fi. fa. goods| 504 30 |18th Feb., 19 500 |1st May, 19 .
and lands.
F.G.vC.D. & ||Fi. fa. goods| 400 20 |[ist March, 19 .| 300 |3rd May, 19.
E.G. /| and lands. Nothing made
against E.G.
&) 5 8 b IS Garnishee 500 30 |l el 300 |10thMay,19.
order. .....
M. N. v C. D....|Creditor’s 400 5 |15th May, 19
Certificate
R.S.0. 1927, c. 113, Form 6
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IFORNM T
(Section 32, Subsection &.)
Nonce oF CONTESTATION OF SCHEME OF INsTRING B0,
Tuk Crrmitors RELIEF Ac,
In the County Court of the County of
B T T PNV PSRN, X H {177,111
C-10i o samaman s e S R s s R b e Debtor.
To C. D., debtor, and F. G, and M. N, c!:uir;::ml‘-.

Take notice that 1 contest the scheme of distribution prepared by
the Sherifil of the County of in respeet of the elaims of
vou, the said F. G. and M. N, on the following ground (state distinctly
the ground), and a copy of the judge's appointment to adjudicate upon
the matter is served herewith,

Dated, ete.

X X
Contestant,

R.S.0. 1927, c. 113, Form 7.
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