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Welcome Home: Aboriginal Rights Law after Desautel

Abstract

In R v Desautel, decided April 23, 2021, the Supreme Court of Canada held, for the first time, that an
Indigenous community located in the United States, whose members are neither citizens nor residents of
Canada, has an existing Aboriginal right on Canadian soil protected by section 35 of the Constitution Act,
7982. This is so, the majority held, where a community can show both that it descends from (is a
successor of) an Indigenous community that was present in what is now Canada at the time of the
ancestral community’s first contact with Europeans and that the practice for which it claims constitutional
protection was integral to the ancestral community’s way of life at that time. The Lakes Tribe, whose
members are American citizens living on a reservation in the state of Washington, was able to show that
it descends from the Sinixt, an Indigenous nation whose traditional territory includes (and included at
contact) much of south central B.C., and that hunting for food there was integral to the pre-contact Sinixt
way of life. Justices C6té and Moldaver dissented. This article analyzes the majority decision, comments
on the dissenting judgments, and delves into some unresolved issues that will need attention in light of
the decision. They include the status of common law Aboriginal rights, the notion of sovereign
incompatibility, the optimal way of litigating Aboriginal rights claims, and the impact of the decision on
Aboriginal title claims and the duty to consult.
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Welcome Home: Aboriginal Rights Law after Desautel
Kent McNeil and Kerry Wilkins*

Abstract

In R. v. Desautel, decided 23 April 2021, a majority of the Supreme Court of Canada held, for the
first time, that an Indigenous community located in the United States, whose members are neither
citizens nor residents of Canada, can have an existing Aboriginal right, protected by section 35 of
the Constitution Act, 1982, to hunt in a specified area within Canada. This will be so, the Supreme
Court majority held, where the community can show that it descends from (is a successor of) an
Indigenous community that was present in what is now Canada at the time of the ancestral
community’s first contact with Europeans, and that hunting in the relevant part of Canada was
integral to its way of life at that time. Justices C6té and Moldaver dissented. This article analyzes
the majority decision, comments on the dissenting judgments, and delves into some unresolved
issues that will need attention in light of the decision. They include the status of common law
Aboriginal rights, the notion of sovereign incompatibility, the optimal way of litigating claims of
Aboriginal right, and the impact of the decision on Aboriginal title claims and the duty to consult.

Richard Lee Desautel, an American citizen, is a member of the Lakes Tribe, one of the Colville
Confederated Tribes (CCT). He resides with other members of the Lakes Tribe on the Colville
Indian Reservation in the state of Washington. He has never lived in Canada.

The Lakes Tribe traces its ancestry to an Indigenous group usually called the Sinixt, whose
traditional territory straddles the Canada/United States border from south-central British Columbia
to Kettle Falls in Washington State. In 2010, Mr. Desautel, acting on instructions from the CCT’s
Fish and Wildlife Director, entered British Columbia legally and shot an elk within traditional
Sinixt territory near Castlegar, British Columbia, to secure ceremonial meat for his community.
He reported the kill to the BC wildlife authorities. He was charged with two violations under BC’s
Wildlife Act: hunting without a licence and hunting big game without a guide while a non-resident.t
At trial, he admitted the essential elements of the offences but asserted an existing Sinixt
Aboriginal right to hunt for food and ceremonial purposes within traditional Sinixt territory in
British Columbia. The two relevant offence provisions, he argued, infringe that right unjustifiably.

The trial judge concluded that hunting within traditional Sinixt territory for those purposes
in what is now British Columbia was integral to the distinctive Sinixt way of life at and before
their first contact with Europeans in 1811, and that the Lakes Tribe is a successor group to the
ancestral Sinixt.> Ordinarily, this would suffice to establish an existing Aboriginal right,
recognized and affirmed by section 35(1) of the Constitution Act, 1982, that would protect Lakes
Tribe members hunting within that territory.® The Crown had argued, however, that section 35
gave the Lakes Tribe no constitutional protection because it guaranteed only “the existing
aboriginal and treaty rights of the aboriginal peoples of Canada” and the Lakes Tribe, residing
outside Canada, could not qualify as “aboriginal peoples of Canada.”* In the alternative, the Crown

* Kent McNeil is a distinguished research professor (emeritus) at Osgoode Hall Law School, Toronto. Kerry Wilkins
is an adjunct professor at the University of Toronto Faculty of Law. We would like to thank Brian Slattery and Stuart
Rush for helpful feedback on a draft of this article.

1 RSBC 1996, ¢ 488, ss 11(1), 47(a).

2R v DeSautel, 2017 BCPC 84 at para 84, 68, respectively [DeSautel (BCPC)].

3 See especially R v Van der Peet, [1996] 2 SCR 507 at paras 44-46, 55-59 [Van der Peet].

4 Constitution Act, 1982, s 35(1), being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11 [emphasis added].



submitted, no Aboriginal right could protect Sinixt hunting in their traditional territory within
British Columbia because there was no evidence that any of them had hunted there between 1930
and 2010, the year Mr. Desautel shot the elk. Finally, the Crown argued in the further alternative,
any Aboriginal right that the Lakes Tribe might have would necessarily include an incidental right
to cross the international border for hunting purposes. No such right could exist, the argument ran,
because it would be incompatible with Canada’s power to control and defend the international
border, an essential attribute of Crown sovereignty.®

At trial, Judge Mrozinski rejected these arguments. In her view, an Indigenous group that
resided and engaged in integral harvesting practices in what is now British Columbia at the time
of first contact with Europeans is entitled to the protection of section 35 of the Constitution Act,
1982. Sinixt ancestors of the present-day Lakes Tribe had indeed migrated into the southern
(American) part of their traditional territory in sufficient numbers to achieve recognition as a tribe
under American law by 1872, but their exodus was not voluntary; “it was a matter of making the
best choice out of a number of bad choices.”® Moreover, the absence of evidence that Lakes Tribe
members had hunted in British Columbia after 1930 was not fatal to Mr. Desautel’s claim to an
Aboriginal right.” Finally, she observed, it was not necessary to consider the “sovereign
incompatibility” issue because Mr. Desautel had entered Canada legally, without incident, and was
not claiming an Aboriginal right to cross the international border.2 Mr. Desautel and the Lakes
Tribe, she held, have, therefore, an existing Aboriginal right to hunt for food and ceremony in
traditional Sinixt territory in British Columbia. The offence provisions with which he was charged
infringed that right, and the Crown had failed to justify the infringement. Mr. Desautel was
acquitted.’

On appeal, the Supreme Court of British Columbia agreed.'® So, on further appeal, did the
Court of Appeal for British Columbia.!! On 23 April 2021, the Supreme Court of Canada (SCC),
in a 7-2 decision (Justices COté and Moldaver dissenting), dismissed the Crown’s final appeal.?
According to Justice Rowe, who wrote for the majority, the Crown was correct to insist that only
an Indigenous group that qualifies as an “aboriginal people of Canada” is entitled to the protection
of section 35 of the Constitution Act, 1982.1% But “Aboriginal peoples of Canada under s. 35(1),”
the Court held, “are the modern-day successors of Aboriginal societies that occupied what is now
Canada at the time of European contact.”** On the findings of the trial judge, the Lakes Tribe meets
this requirement.®® This, and the further finding that hunting for food and ceremony within south-
central British Columbia was integral to the ancestral Sinixt way of life at the time of contact,
sufficed, in the Court’s view, to establish the Lakes Tribe’s entitlement to an Aboriginal right to
do so today.'® The Court thought the border issue, along with several other issues that the Crown
and other attorneys general had raised in their SCC submissions (the Crown’s duty to consult, the

5> DeSautel (BCPC), supra note 2 at para 5-6.

6 1bid at para 128.

7 1bid at paras 128-35.

8 Ibid at paras 136-67.

% Ibid at paras 168-85.

10R v Desautel, 2017 BCSC 2389 [Desautel (BCSC)].

11 R v Desautel, 2019 BCCA 151 [Desautel (BCCA)].

12 R v Desautel, 2021 SCC 17 at para 22 [Desautel].

13 Ibid at para 20.

1% 1bid at para 47. Justice Rowe acknowledged expressly that “this criterion will need to be modified in the case of the
Métis” but left that modification for another day (ibid at para 32).
15 Ibid at para 48.

16 See ibid at para 62.



common law status of Aboriginal rights, and provisions in modern treaties about non-resident
Indigenous peoples, among others) could await resolution in subsequent cases in which the facts
required decisions about them.

In this article, we discuss the Court’s reasons for the conclusions it reached and some of
the issues that now will require attention in the wake of Desautel—issues that Justice Rowe
identified but deferred.

|. Interpretation of “aboriginal peoples of Canada”

The main issue at the SCC was the proper interpretation of “aboriginal peoples of Canada” in
section 35(1) of the Constitution Act, 1982. Section 35(1) provides that “[t]he existing aboriginal
and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed.”*’” The
majority and dissenting judgments agreed that the framers of section 35 never considered whether
Indigenous groups residing outside Canada could be “aboriginal peoples of Canada,” but differed
sharply in their approaches to this issue.®

Justice Rowe applied the purposive approach to interpretation of section 35(1) articulated
in previous cases, especially R. v. Van der Peet (“Van Der Peet”):%°

[T]he two purposes of s. 35(1) are to recognize the prior occupation of Canada by

organized, autonomous societies and to reconcile their modern-day existence with the

Crown’s assertion of sovereignty over them. These purposes are reflected in the structure

of Aboriginal rights and title doctrine, which first looks back to the practices of groups that

occupied Canadian territory prior to European contact, sovereignty or effective control,

and then expresses those practices as constitutional rights held by modern-day successor

groups within the Canadian legal order.?
Aboriginal rights (apart from title and Métis rights),?* including the hunting right at issue in
Desautel, are based on the practices, customs, and traditions integral to distinctive Indigenous
cultures at the time of contact with Europeans.?? These rights, therefore, relate back to Indigenous
peoples’ pre-colonial use of land and resources in their ancestral territories in accordance with
their own practices and laws. From this, Justice Rowe concluded, rightly in our opinion, that “the
scope of ‘aboriginal peoples of Canada’ is clear: it must mean the modern-day successors of
Aboriginal societies that occupied Canadian territory at the time of European contact. As a result,
groups whose members are neither citizens nor residents of Canada can be Aboriginal peoples of
Canada.”?®* Members of the Lakes Tribe of Sinixt people living in Washington State, including Mr.
Desautel, therefore, could have constitutionally-protected rights in their ancestral territory in
Canada.

Justice Coté dissented on this issue. She considered the majority’s understanding of the
meaning of “aboriginal peoples of Canada”

17 Constitution Act, 1982, supra note 4, s 35(1).

18 See Desautel, supra note 12 at para 41, Rowe J; ibid at paras 115, 119, Cété J, dissenting.

19 Supra note 3.

20 Desautel, supra note 12 at para 22.

2L Aboriginal title is based on exclusive occupation of land at the time of Crown assertion of sovereignty. See
Delgamuukw v British Columbia, [1997] 3 SCR 1010 [Delgamuukw]. Métis Aboriginal rights, apart from title (the
test for which has not been determined by the Court), are based on Métis practices, customs, and traditions at the time
of effective European control. See R v Powley, [2003] 2 SCR 207.

22 Van der Peet, supra note 3.

23 Desautel, supra note 12 at para 23.



contrary to a purposive analysis of s. 35(1) that examines the linguistic, philosophic, and

historical contexts of that provision. This Court’s s. 35(1) jurisprudence has

characterized—properly, in my view—reconciliation in terms of the relationship between

non-Aboriginal Canadians and Aboriginal peoples as full and equal members of, and

participants in, Canadian society.?
In her opinion, the drafters of section 35 could not possibly have intended the provision to include
non-resident Indigenous groups.?®

Justice Coté thus considered reconciliation apposite only to the segments of Indigenous
nations that happened to end up and stay in Canada after Britain and the United States drew their
international border in the eighteenth and nineteenth centuries.?® These colonial actions bifurcated
many Indigenous nations, taking no account of their presence on and relationship with their
traditional territories. Justice COté’s view would perpetuate these adverse effects, leaving the
Indigenous members of these nations who reside in the United States separated from their
homelands and relatives in Canada. This would hardly serve the interests of reconciliation. Justice
Rowe’s approach, on the other hand, does promote reconciliation precisely because it takes
account of the disruptive effects of these insensitive and disrespectful colonial initiatives. It is a
step towards righting that earlier injustice.

Il. The Van der Peet Integral to the Distinctive Culture Test and Continuity

Establishing that the Sinixt are an Aboriginal people of Canada was a threshold requirement for
the majority of the SCC. In addition, for Mr. Desautel to have an Aboriginal right to hunt for food,
social, and ceremonial purposes in their ancestral territory in Canada, such hunting had to be
integral to pre-contact Sinixt culture, as required by the test created in the Van der Peet case in
1996.27 Justice Rowe said that the test for groups outside Canada is the same as for groups within
Canada and decided that the trial judge had applied the test correctly in determining that the Sinixt
People have a right to hunt in their ancestral territory in Canada.?® However, he had more to say
about the continuity that is required between the historical practice, custom, and tradition and the
modern practice that is alleged to be protected as an Aboriginal right, as both Justice Cété and
Justice Moldaver dissented on this matter.

Continuity in this sense requires only that the modern practice be sufficiently like the
historical practice to fall within the scope of the right arising from the practice, custom, or tradition
at the time of contact.?® But the dissenting judges thought that the continuity requirement also
necessitates a degree of maintenance of the practice over the intervening time period. Justice Cote,
Justice Moldaver concurring on this issue, opined that, “while temporal gaps in the actual practice
do not necessarily preclude the establishment of an Aboriginal right (Van der Peet, at para. 65),

24 |bid at para 94.

%5 See ibid at paras 115-25. Justice Moldaver, in a brief separate dissent, was prepared to assume, without deciding,
that the majority’s understanding of “aboriginal peoples of Canada” was sound. He dissented on other grounds,
discussed below. See ibid at para 143.

26 This was done when neither Britain nor the United States actually occupied or exercised authority over most of the
territory crossed by these borderlines. On creation of the border by bilateral international treaties in 1783, 1818, and
1846, see Bruce Hutchison, The Struggle for the Border (Longmans, Green & Co, 1955); Norman L Nicholson, The
Boundaries of the Canadian Confederation (Macmillan of Canada, 1979); Donald A Rakestraw, For Honour or
Destiny: The Anglo-American Crisis over the Oregon Territory (Peter Lang, 1995).

27 Supra note 3 at paras 44-46.

28 Desautel, supra note 12 at paras 50, 61.

2 See R v Marshall; R v Bernard, 2005 SCC 43 at para 67 [Marshall/Bernard].



failing to tender sufficient evidence that the practice was maintained or, at least, that a connection
to the historical practice was maintained during such gaps may be fatal.”*® She emphasized the
absence in the factual record of any evidence that the Lakes Tribe had hunted in Canada between
1930 and 2010, when Mr. Desautel shot the elk. In her view, “[c]ontinuity cannot be established
simply because there is evidence that ‘the land was not forgotten’ in the minds of the Lakes Tribe
members.... A single shot cannot create the Lakes Tribe’s modern exercise of the right.”3

The majority understood continuity differently. In one sense, Justice Rowe said it can have
a role in proof. Evidence that

a practice is integral to the claimant’s culture today, and that it has continuity with pre-

contact times, can count as proof that the practice was integral to the claimant’s culture

pre-contact.... As Kent McNeil explains, “continuity of this sort has to be shown only when

Aboriginal peoples rely on post-sovereignty occupation or post-contact practices, customs,

and traditions as evidence of their pre-sovereignty occupation or pre-contact practices,

customs, and traditions.”%?
Another use of the concept of continuity is in the determination of

whether the modern practice which is claimed to be an exercise of an Aboriginal right is

connected to, and reasonably seen as a continuation of, the pre-contact practice. At this

stage, continuity with the pre-contact practice is required in order for the claimed activity

to fall within the scope of the right. It serves to avoid frozen rights, allowing the practice

to evolve into modern forms.... The right claimed “must be allowed to evolve”, because

“[i]f aboriginal rights are not permitted to evolve and take modern forms, then they will

become utterly useless.”
Unlike the dissenting justices, who were concerned about the temporal aspect of continuity, the
emphasis of the majority was thus on the use of the concept to determine the scope of the
contemporary right and the need to include modern ways of exercising it.

The Crown argued that “continuity requires an ongoing presence in the lands over which
an Aboriginal right is asserted.””3* Justice Rowe responded as follows:

As my discussion of continuity should make clear, this has never been part of the test for

an Aboriginal right. Nor is there any basis for adding it to the test, even where the claimant

is outside Canada. As Lamer C.J. explained in Van der Peet, at para. 65, “an unbroken

chain of continuity” is not required. Indeed, as McLachlin J. (dissenting, but not on this

point) noted in Van der Peet, at para. 249, “it is not unusual for the exercise of a right to

lapse for a period of time.”%

30 Desautel, supra note 12 at para 130.

3L Ibid at paras 136-37.

32 |bid at para 53, citing Kent McNeil, “Continuity of Aboriginal Rights” in Kerry Wilkins, ed, Advancing Aboriginal
Claims: Visions/Strategies/Directions (Purich, 2004) 127 at 138. For other authorities relied on by the Court, see Van
der Peet, supra note 3 at paras 62-63; R v Gladstone, [1996] 2 SCR 723 at para 28 [Gladstone]; Delgamuukw, supra
note 21 at para 152; Tsilhqot'in Nation v British Columbia, 2014 SCC 44 at para 45 [Tsilhqgot’in Nation].

33 Desautel, supra note 12 at para 54, citing R v Sappier; R v Gray, 2006 SCC 54 at paras 48-49 [Sappier/Gray]. Cited
as well, on the evolution of practices into modern forms, are Van der Peet, supra note 3 at para 64; Mitchell v MNR,
2001 SCC 33 at para 13 [Mitchell].

34 Desautel, supra note 12 at para 63.

% Ibid. See also R v Marshall, 2003 NSCA 105 at paras 157-81. Cromwell JA (later on the SCC), after detailed
discussion of relevant case law, concluded that Aboriginal title, once established at the time of Crown assertion of
sovereignty, continues without any need to prove occupation from sovereignty to the present. This decision was
overturned on appeal without consideration of this issue because the SCC found, on the facts, that Aboriginal title had
not been established. See Marshall/Bernard, supra note 29.



Justice Rowe’s position on this is consistent with common law principles. Legal rights, once
acquired, are not lost through non-use. In Re Yateley Common, Hampshire, Justice Foster said
this in regard to a customary right to a common:

A right of common is a legal right, and it is exceedingly difficult to prove that a person

having such a legal right has abandoned it. Non-user, if the owner of the right has no reason

to exercise it, requires something more than an immense length of time of non-user. It is

essential that it is proved to the court’s satisfaction that the owner of the legal right has

abandoned the right — in the sense that he not only has not used it but intends never to use

it again. The onus lies fairly and squarely on those who assert that the right has been

abandoned.*
Similarly, in Tehidy Minerals Ltd. v. Norman, Lord Justice Buckley held that “[a]bandonment of
an easement or of a profit a prendre can only, we think, be treated as having taken place where the
person entitled to it has demonstrated a fixed intention never at any time thereafter to assert the
right himself or to attempt to transmit it to anyone else.”* Lord Denning MR, in Wyld v Silver,
likewise rejected the notion that a customary right to hold a fair could be lost by non-user:

I know of no way in which the inhabitants of a parish can lose a right of this kind once they

have acquired it except by Act of Parliament. Mere disuse will not do. And I do not see

how they can waive it or abandon it. No one or more of the inhabitants can waive or

abandon it on behalf of the others. Nor can all the present inhabitants waive or abandon it

on behalf of future generations.®
Lord Denning’s judgment is particularly relevant to Aboriginal rights because, like customary
rights in England, they are held by groups rather than individuals for the benefit of future
generations, as well as current members.*® What justification, one might ask, could there possibly
be for treating the constitutional rights of the Aboriginal peoples of Canada less favourably than
customary rights are treated in England by the common law?

In Desautel, Justice Rowe observed that

[i]n effect, we are asked [by the Crown] to hold that an Aboriginal right can be lost or

abandoned by non-use: a proposition that Lamer C.J. left undecided in Van der Peet, at

para. 63. Would accepting this proposition risk ‘undermining the very purpose of s.

35(1) by perpetuating the historical injustice suffered by aboriginal peoples at the hands of

colonizers’?4

% But see the discriminatory and rightly criticized judgment of the High Court of Australia in Members of the Yorta
Yorta Aboriginal Community v Victoria, [2002] HCA 58. Additionally, see Richard Bartlett, “An Obsession with
Traditional Laws and Customs Creates Difficulty Establishing Native Title Claims in the South: Yorta Yorta” (2003)
31 UWA L Rev 35; Kirsten Anker, “Law in the Present Tense: Tradition and Cultural Continuity in Members of the
Yorta Yorta Aboriginal Community v Victoria” (2004) 28 Melbourne UL Rev 1; Simon Young, The Trouble with
Tradition: Native Title and Cultural Change (Federation Press, 2008) at 317-34, 406-14.

3711977] 1 All ER 505 at 510 (Ch).

%8 [1971] 2 QB 528 at 553 (CA). See also Ward v Ward (1852), 7 Ex 838 at 839; Gotobed v Pridmore (1970), [1971]
115 Sol Jo 78 (CA).

39[1963] 1 Ch 243 at 255-56 (CA). See also Scales v Key (1840), 11 Ad & E 819 at 825-26 (QB) (where Lord Chief
Justice Denman observed that the jury’s finding, “that the custom had existed till 1689, was the same in effect as if
they had found that it had existed till last week, unless something appeared to shew that it had been legally abolished”).
See also Heath v Deane, [1905] 2 Ch 86 at 93-94; New Windsor Corporation v Mellor, [1975] 3 All ER 44 at 50-51
(Lord Denning MR), 53 (Browne LJ).

40 In Re Tucktoo and Kitchooalik (1972), 27 DLR (3d) 225 (NWT TC), aff’d (1972), 28 DLR (3d) 483 (NWT CA),
Territorial Court Justice Morrow held that the rule that customs can be abolished only by statute applies to Inuit
customs relating to adoption, and that the legislation would have to be either repugnant to those customs, or directly
or by implication intended to abolish them.

41 Supra note 12 at para 64, citing R v Coté, [1996] 3 SCR 139 at para 53 [C6té].



He then stated that “It is better not to decide the issue here, as it does not arise in light of the factual
findings of the trial judge.”*? This was an odd thing for him to say, given that the evidence did not
reveal any Sinixt hunting in Canada from 1930 to 2010, and that the Crown argued that the right
to hunt had been lost as a result. In effect, Justice Rowe did decide that non-use of the right for 80
years did not cause it to be lost.

Justice Rowe’s reference to Chief Justice Lamer’s statement in R v Coté (“C6té”)—that
courts should avoid adopting propositions that would perpetuate historical injustice—is
significant. That statement was made in the context of the Crown’s argument in C6té that French
law in Canada prior to the transfer of New France to Britain in 1763 did not acknowledge
Aboriginal rights. The SCC decided that the Crown’s position, if correct,

would create an awkward patchwork of constitutional protection for aboriginal rights

across the nation, depending upon the historical idiosyncrasies of colonization over

particular regions of the country. In my respectful view, such a static and retrospective

interpretation of s. 35(1) cannot be reconciled with the noble and prospective purpose of

the constitutional entrenchment of aboriginal and treaty rights in the Constitution Act,

1982. Indeed, the respondent’s proposed interpretation risks undermining the very purpose

of s. 35(1) by perpetuating the historical injustice suffered by aboriginal peoples at the

hands of colonizers who failed to respect the distinctive cultures of pre-existing aboriginal

societies.®
For the Sinixt, colonization had a series of negative impacts, starting with smallpox epidemics.*
In 1846, the creation of the international boundary by the Oregon Boundary Treaty split their
ancestral territory in two. In 1896, the BC Game Protection Amendment Act made it unlawful for
them to hunt in British Columbia,* so they would have had to do so surreptitiously. Justice Rowe
noted, “The trial judge did not find that the Sinixt were forced out of Canada ‘at gunpoint’
(para. 101), but nor did she find that the move was voluntary, as the Lakes Tribe never gave up
their claim to their traditional territory in Canada.”*® The notion that any Indigenous people would
have voluntarily abandoned their homeland in the face of colonization strains credulity.*’

In case there was doubt on the issue before, the correct position on continuity is that
sustained use (or occupation in the case of Aboriginal title) is not required to maintain Aboriginal
rights based on practices, customs, and traditions at the time of contact (or Aboriginal title based
on exclusive occupation at the time of Crown assertion of sovereignty).*® Neither does it matter
whether the candidate practice is integral to the claimant community’s distinctive culture today, as
long as the courts conclude that it was integral at the time of contact. If the Crown wants to allege
that the rights have subsequently been lost (other than by voluntary surrender by treaty), it has to

42 Desautel, supra note 12 at para 64.

43 Coté, supra note 41 at para 53.

44 DeSautel (BCPC), supra note 2 at paras 15-18.

45 SBC 1896, ¢ 22, s 6 (“It shall be unlawful for Indians not resident of this Province to kill game at any time of the
year”). See also Desautel, supra note 12 at para 5.

46 Desautel, supra note 12 at para 5.

47 See the quotation in note 159 below, citing ibid at para 33.

48 Where title generally is concerned, it is not lost by leaving land vacant for long periods of time or even indefinitely,
provided an adverse possessor does not dispossess the owner, in which case the owner’s title is extinguished by statute.
At common law, it was even doubtful that title could be abandoned, because in that case an abeyance of seisin
(possession entailing a title) would result, which the common law abhorred. As Sir Frederick Pollock and Frederic
William Maitland wrote, “It seems very doubtful whether a man could (or can) get rid of a seisin once acquired, except
by delivering seisin to some one else.” See The History of English Law Before the Time of Edward I, 2nd ed
(Cambridge University Press, 1898, reissued 1968) Il at 54, n 2. See also Kent McNeil, Common Law Aboriginal Title
(Clarendon Press, 1989) 63.



prove legislative extinguishment prior to the enactment of section 35(1) of the Constitution Act,
1982.%° Extinguishment would require legislation displaying a clear and plain intention to
extinguish,® 