A Genealogy of Law: Inherent Sovereignty and First Nations Self-Government

Abstract

First Nations self-government in Canada has often been regarded as extinguished or delegated from the
British Crown or the Canadian federal government. First Nations self-government among the Chippewas
of the Nawash Band in southern Ontario has not been extinguished or delegated, but continues to exist as
an inherent exercise of community sovereignty. The idea of existing Aboriginal self-government in
modern-day Ontario contrasts with many prevailing notions about Native society in Canada today. The
inherent and unextinguished nature of self-government among the Nawash Band is demonstrated by
examining the events of the author's ancestors and community in their interactions with foreign settlers.
The investigation of this history is undertaken from a Native perspective to access and establish an
alternative vision of the political and legal status of First Nations self-government. The particular
interactions between Native and non-Native societies that establish a continuing, inherent exercise of
sovereignty are: the War of 1812; the acceptance of Christianity; the preservation of traditional Native
health care, education and language; the entering into of treaties; and the maintenance of self-
government under the federal Indian Act through the exercise of statecraft and economic development.
The author argues that recounting these interactive experiences from a Native perspective can infuse
legal and political discourse with different alternatives and can grant to First Nations people the liberty
that they desire to continue to pursue their aspirations according to their collective goals.
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Nawash.®¢ Margret married Peter in the 1840s when she was in her early
twenties.57

Margret had many skills that she developed throughout her life
that helped to preserve self-government within our community. She was
a medicine person, linguist, and teacher. These skills are representative
of similar abilities that other women developed which helped to preserve
Native self-definition and self-government. I will explore how these
skills helped to preserve self-government.

1. Health care

Margret was a medicine women and possessed a tremendous
knowledge of herbal remedies used for curing ailments of the body,
mind, and spirit.88 She often would spend her time in gathering the
natural harvest of flora, fauna, herbs, roots, and other vegetation along
the shores of the lakes, on the grasslands, and in the forest. These plants
were necessary to create her remedies$? With these medicines, she
would provide strength and power to those who accepted them. Margret
also provided health care as a midwife: she helped deliver many
children in her community. Physical and spiritual health care was an
important aspect of Ojibway self-governance because it provided for the
maintenance and improvement of its community members.

Health care was prominent and unique in Ojibway society
because it was not dependant solely on the knowledge of plants and their
curative properties and powers, but was based on a personal healing
power.2? Boys and girls who were deemed to possess this power were
chosen early in life to be apprenticed under a medicine person. Those

86 Margret arrived at Nawash with her mother, brother, and sister.

87 Interview with McLeod, supra, note 81. This was also verified through speaking with Fred
Jones and Chick and 1.0. Akiwenzie, elders from Cape Croker.

88 Vanderburgh, supra, note 81 at 46.

89 There is a collection of recipes for traditional Native medicines which was compiled at the
turn of this century that preserves many of these remedies. It was written by a Christian missionary
living amongst our people, but it is taken from interviews with Native women and contains
ingredients written in the Ojibway language. See AO, MS 108, Cape Croker Reserve Records, Box
103.

90 The following comments on Ojibway medicine are drawn largely from B. Johnston, Qjibway
Heritage (Toronto: McClelland and Stewart, 1976) at 71.
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individuals with a personal healing power would be taught the properties
and powers of different plants. At first, this was the only knowledge
which was necessary in healing. However, as the curative characteristics
of each plant became known and this knowledge multiplied, it was
necessary for medicine people to teach and share their new knowledge
and understanding. As a result, herbalist/philosophers acquired new
skills in the sharing of knowledge, which was necessary to impart
guidance and principles to others so that general well-being could be
secured.

Basil Johnston has written about the development of the place of
the medicine person in Ojibway society:

They reasoned, and by so doing, brought another element into medicine, that the well

being of the body was directly related to the well being of the inner being of a person.

Sickness, at least certain forms, were construed as the physical form of inner turmoil.

Consequently, the healing of an ailment included, in addition to herbs, inquiry into the
nature and character of dreams.

With this knowledge, medicine people eventually set up the Midewewin
religion which had a code for upright living that the healers lived and
taught to increase the general well-being of First Nations bands.?2 Thus,
the knowledge of the medicine people was both feared and respected. It
was used by the sick as well as the healthy since its application could help
prevent inner turmoil and physical sickness. Therefore, physical and
spiritual health care was an important aspect of preserving self-
government because it provided for the maintenance and improvement
of its community members and shaped their conduct.

2. Language

Margret also helped to preserve self-government through her
role as a teacher and educator in our community. Margret spoke three
languages: Ojibway, French, and English. She spoke Ojibway in the
community, French in her home, and English when she went off the
reserve. The preservation of language is an important aspect of self-
government which allows for the protection of values, ethics, and

91 pig,

92 For a fuller description of the Midewewin, sce ibid. at 80-93. See also B. Johnston, Ojibway
Ceremonies (Toronto: McClelland & Stewart, 1982) at 93-112 and 179-80.
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concepts which are distinctive to our society. Without our language, we
would lose some of the notions that make our community worthy of
continuing as a self-administered group.

Furthermore, language can be viewed as a tool of self-
government used to preserve culture. As stated by Native author Penny
Petrone:

The culture inherited by any group of people is more accurately determined by its
language than by any other media known. No society can be more advanced or complex
than its members have language to express. Indian languages are remarkable for their
complexity of structure and the precision with which they can be used:

Margret’s preservation of Ojibway language helped sustain self-
government because it produced and reproduced our culture.

Central to our language is the power of the word. In Indian
language,

[t]he word carried the power to -create, to make things happen—medicine to heal, plants

to grow, animals to be caught, and human beings to enter the spiritual world. Through - -

this sacred power of the word, aboriginals sought to shape and control the cosmic forces
that governed their lives ... Words did not merely represent meaning. They possessed the
power to change reality itself. ¢

Language is an important instrument of self-government because it
enables us to conform, adjust, and adapt to the world around us.
Margret and Ojibway women and men like her, who were accomplished
in linguistics, contributed to the maintenance of self-government
through their mastery of the word.

3. Education

As Margret grew older, she also became a repository of the
traditions, myths, parables, and legends of our people> which assisted
in the maintenance of self-government. “It was the elders,
grandmothers and grandfathers who taught about life ... They were the

93 p, Petrone, Native Literature in Canada: From the Oral Tradition to the Present (Toronto:
Oxford University Press, 1990) at 9.

94 bid. at 10.

95vp.J ohnston, Tales of Nokomis (Don Mills, Ont.: Musson Book, 1975) preface. (Nokomis
translated means grandmother.) The book consists of stories passed down to Verna through
Margret McLeod from Margret’s great-grandparents.
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ones who had lived long enough and had had a path to follow, and were
deemed to possess the qualities for teaching—wisdom, knowledge,
patience and generosity.” Margret’s possession and communication of
stories were important functions in the community because these
traditions represented the collective, accumulated wisdom of our
people.7 As such, these stories provided an important link to the past
and an important means for dealing with daily challenges and events.
The stories provided power to First Nations because their lessons
supplied proven solutions to the questions that troubled our people.
Copway wrote about the educational value of Ojibway stories:

The Qjibways have a great number of legends, stories, and historical tales, the relating
and hearing of which, form a vast fund of winter evening instruction and amusement ...
These legends have an important bearing on the character of the children of our nation.
The fire-blaze is endeared to them in after years by a thousand happy recollections. By
mingling thus, social habits are formed and strengthened.

One can see that education through stories was an important aspect in
the preservation of self-government because it provided for the inherent
exercise of authority by resolving issues through community generated
answers.

4, Ojibway women: traditional status and self-government

The use of traditional medicine, language, and traditions
throughout the period of Margret’s life contributed to the preservation
of self-government because it provided for self-regulation in health care,
culture, and education of Native society. Margret’s life also reveals the
status of women in traditional Ojibway society as it contributed to
preserving sovereignty. Women, like Margret, exercised power and
authority in the preservation of self-government.

Ojibway women lived a less formal existence than did their male
counterparts in society.”? Male development was marked by a series of

9% Johnston, supra, note 90 at 69.

97 These stories are loosely analogous to common law precedent as they provide culturally
tested guidance in resolving challenges that the community faces.

98 Copway, supra, note 1 at 95-97.
99 R. Landes, The Ojibwa Woman (New York: W.W. Norton & Company, 1971) at 1-50.
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ceremonious events that delineated their development from childhood
to adulthood. Two significant events which marked transition in men’s
lives included receiving a vision and spirit guardian through fasting, and
hunting and killing their first animalZ% Men were coached and
encouraged in these rites of maturation from an early age. The more
intense public recognition given to men in the pursuit of these activities
created a limited division between what was considered male and female
work in Ojibway society.

On the other hand, women were entitled to pursue the same
achievements and positions as men, but the road to these ranks was
more a matter of personal choice for women. There are many examples
of Ojibway women taking up “all the skills regardless of whether or not
they were prescriptively male or female.”?! The following quotation
summarizes the level of informality that shaped the gender politics in
traditional Ojibway society, but it also illustrates how this informality
offered a bridge of choice for women to pursue their own aspirations
within the community:

Just as boys are carefully coached to secure power by a special technique of fasting, so
they are carefully coached in special economic and honorific pursuits. Just as gitls pick
up power by the way, adopting suggestions which fall about their ears but which they are
not pressed to adopt, so they pick up the economic and honorific pursuits of men.
Traditionally, however, there is a cleavage between the pursuits of men and those of
vomen. Men occupythemselves outside of the home: they hunt, trap, fish, hold religious
performances, and engage in war. Women are supposed to stay at home and convert the
fruits of hunting and fishing into edibles and clothing ... Whenever men fulil their duties
creditably, they are lauded. Incompany they tell endless stories about their adventures ...
The women themselves live in a world of values all their own, a world closed to men.
Mother and daughters discuss the merits of their work just as men do the merits of theirs,
and when the village quarter of the year comes about, the various families visit, and wider
groups of women discuss their own interests. But these discussions and boasts are not
formal, as the men’s are.

One can see from the structure of Ojibway society—illustrated in
the above sociological description and by Margret’s life—that Ojibway
women had much choice in the pursuit of tasks which contributed to
community development and preservation. As a result of the power
which women had in Ojibway society, they could, and did, assume a role

100 This information is from oral tradition. See also ibid. at 12.
101 pig. ot 8.
102 ppig, at 10-11.
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which provided for the maintenance of self-government and self-
definition.

B. Peter Kegedonce Jones: Decision Making, Treaties, and the Preservation
of Self-Government

Peter Kegedonce Jones, Margret’s spouse, was also involved in
events which helped to preserve self-government. These events included
participation in the treaty process and administration of a society
burdened by a layer of colonial regulations.

1. Peter’s early years away from Nawash

Peter was the hereditary chief of the Nawash band through his
father’s lineage.Z% In 1837, when he was twenty years of age, Peter
attended school at Beaverton, Ontario on the shores of Lake Simcoe.
While he was there, the Rebellion of Upper Canada led by William Lyon
MacKenzie took place. Peter’s experience in the rebellion was
recounted by his grandson as follows:

I can still recollect hearing him tell the story of his experiences at this time,—how he was
recruited as one of MacKenzie’s supporters, given a blanket, a musket, powder horn,
powder and shot, and after months of weary waiting, was finally taken with others, to the
vicinity of Toronto and York, as it was then called. Here they waited, but never had the
chance to get into action.

One can see that Peter had some early experience in participating in non-
Native society.

While Peter was growing up and was away at school, two chiefs
functioned as leaders of the Chippewas of the Nawash Band. One was

103 gee Copway, supra, note 1 at 140. “The rulers of the QOjibways were inheritors of the
power they held.” However, this statement should be compared with the following quotation which
indicates that hereditary power was not always the means by which a person became a chief.

[L]eadership was not always offered to those trained for it or to those born into the leadership

totem. Merit was the criteria for assessing the quality of a candidate. Thus, if a person, born

of another totemic group were deemed to possess a greater capacity for leadership than one so
prepared, he would be preferred.
Johnston, supra, note 90 at 63.

104 Keeshig, supra, note 33.
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Newash, after whom the band was named, and the other was
Wahbahdick.?05 After the migration of Kegedonce’s people from Chief’s
Point, the Band resided at Cape Croker for eight to ten years.l06
However, the government of the day persuaded the Band to move from
Cape Croker to Nawash because the Hudson Bay post at that location
was more convenient for trading and for distributing presents. It was
then that the Band was officially called the Nawash.

The most important event that took place amongst our people
while Peter was away at school was the establishment of Treaty No. 451/2
in 1836.107 Although Treaty No. 45%/2 did not extinguish our exercise of
sovereignty, it was the first treaty that we entered which dealt with the
cession of our land in what is now south-western Ontario.?%8. The treaty
relinquished 1,500,000 acres of land to the Crown and reserved 450,000
acres of land for the Indians. This exercise of self-government
precipitated our move to a place called Nawash, contemporarily known
as Owen Sound.

2. Treaties and self-government
a) Treaty No. 72: the cession of the Saugeen (Bruce) Peninsula

Upon the Band’s settlement at Nawash, Peter returned from
school to take up his responsibility as leader of his community.?%? After
this resettlement, our people again felt pressure to move. Settlers were
encroaching on Nawash lands and the Band felt external pressure from
the colonial government to surrender the lands to them. As a result of
the pressure from settlers and the colonial government, our Band

105 pora description of the events in Wahbahdick’s life, see Schmalz, supra, note 29 at 28-43.
106 Keeshig, supra, note 33.

107 “Treaty No. 451/2” in Canada: Indian Treaties and Surrenders, 1891 ed. (Toronto: Coles,
1971) vol. 1 at 113 [hereinafter Treaties and Surrenders).

108 gor more detail concerning Treaty No. 451/2 and our community’s exercise of self-
government relative to this agreement, see Borrows, supra, note 3 at 94-97.

109 Keeshig, supra, note 33.
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entered into Treaty No. 72 with the Crown on 13 October 1854.710 This
treaty surrendered to the Crown over 500,000 acres of prime land in
south-western Ontario. = Through examining the circumstances
surrounding the negotiating and signing of the treaty, one can again
detect that self-government was not extinguished by the process of treaty
making.

An early indication of the government’s desire for my ancestors’
land is evidenced in a meeting between Superintendent of Indian
Affairs, T.G. Anderson, and the Nawash Band on 28 June 1852.
Anderson wrote to his superior General Bruce on 10 July 1852 about the
purpose of this meeting in the following words:

1 took occasion to represent to them the evil and folly of keeping so much wild land which
only served as a harbour for Muskitos and snakes without yielding to the owners one
penny of profit whereas if they were to hand it over to the Government to be sold for
their benefit they would in a short time have a large amount of interest coming in that
would be very acceptable and enable then to supply the want of presents.

Evidently, Anderson felt that it was “folly” for my people to use their
land by hunting on its grasslands and forests or by fishing in its streams
and lakes when they could sell their land and receive money.

The local pressure to surrender lands increased as the regional
agent for Crown lands began to send letters to the Indian Department
regarding the Saugeen tract. On 15 October 1852, A. McNabb wrote a
letter about the Indians’ unwillingness to surrender their lands stating
that he

had a hope that he might persuade them to surrender but Regret to say without success ...
they appear determined to hold possession—poor Creatures they have strange views with
regard to the land, it is doubtful whether even the next generation will derive a greater
benefit than the present, still they hold onl12

Once again one sees the Crown’s idea that my ancestors had a “strange”
view of land; yet my people did not consider their view strange. They’
wanted to retain possession of their land to ensure that there was

110 gor the text of this treaty, see “Treaty No. 72” in Treaties and Surrenders, supra, note 107 at
195-96.

111 PAC, RG 10, vol. 197, p. 115698 at 115702, letter from T.G. Anderson, Superintendent of
Indian Affairs, to Lt. Colonel R. Bruce, Superintendent General of Indian Affairs (10 July 1852).

112 pAC, RG 10, vol. 412, p. 541 at 542-43, letter from A. McNabb, Crown Lands Agent, to
the Indian Department (15 October 1852).
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enough to provide fish and game for their community’s present and
future economic requirements. My people also did not want to
surrender their land because the Creator had placed them there and
they felt a stewardship towards it. My ancestors hoped to retain their
land to create a place where all Ojibway could gather and enjoy their
traditional pursuits.ZZ3 Still the government persisted: it attempted to
convince our people to surrender and “reap an immediate benefit from
it instead of leaving it as it now is and deriv[ing] no advantage from
it »114

Eventually, at a council held on 2 August 1854 to discuss
surrender, our people reluctantly expressed a willingness to consider an
arrangement which would give the government rights to allow settlers to
live on our lands.Z> At that meeting, the Band was promised “that from
the sale of the land they would soon have a large income, that they
would all be able to ride in carriages, roll in wealth, and fare
sumptuously every day.”?Z6 With such promises in mind, our people
acquiesced to a surrender of some of their land to the government under
certain conditions. The Band wanted large reserves,’?7 “interest payable

113 gee Schmalz, supra, note 29 at 83 quoting from AO, Colonial Office, p. 3-4, Copies or
Extracts of Recent Correspondence in the Respecting Alterations in the Organization of the Indian
Department in Canada (May 1856) as follows: “Anderson also felt it was not a valid argument
when they stated ‘We expect Indians to come here to settle.” ”

Further accounts of the desire of the Ojibway people to create a homeland on the Saugeen
Peninsula at the same time as the treaty are found in Copway, supra, note 1 at 146-50. There was a
meeting between all the members of the Council of Three Fires about which Copway states:

The object of this convention was to devise plans by which the tract of land then held by the

Saugeen Indians, could be held for the sole use of the Ojibway nation; ... to ascertain the views

and feelings of the chiefs in relation to forming one large settlement among themselves at

Owen’s Sound, where they might live, and to attend to other things of minor importance ...

There were forty eight chiefs present from Canada west alone.

Ibid. at 146. The desire to create a homeland was frustrated by the government’s pressure on the
Indians to cede the peninsula.

114 PAC, RG 10, vol. 540, p. 69 at 69-70, letter from T.G. Anderson, Superintendent of Indian
Affairs, to Charles Keeshig (18 March 1854).

115 Enemikeese, supra, note 33 at 51.
116 pia

117 gee PAC, RG 10, vol. 541, p. 101 at 104, letter from T.G. Anderson, Superintendent of
Indian Affairs, to the Chiefs of the Central Superintendency (2 August 1854):

[W]e see the quantity of land reserved for ourselves as marked in the map is not large enough

therefore we beg our Great Father to increase the quantity to the pencil lines which we have

drawn on the map embracing the Fishing Islands and Cape Croker with the tract from the
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annually to us and our posterity for ever,””?8 and actual settlers to
purchase the land.?? However, when the government came to speak
with our people, it was not willing to submit to the requirements that had
been proposed for surrender. Superintendent Anderson responded to
our propositions with the following:

After talking nearly all day yesterday and nearly all last night on the subject of your
reserve, you have concluded not to cede your land to the Government for your
benefit—now if you did not understand the matter or that you did not expect to derive a
benefit from the proposal your obstinacy would not be wondered at, but as the sgceches
both from the whites and those Indians who are in favour of the project,[lz ] have
brought the matter so clearly to your attention, everyone must believe that you are
resolved to oppose the Government even at great sacrifice to yourselves and Children, or
that you are influenced by persons who pretend to be your friends while in fact they seek
your ruin ...

You complain that the whites not only cut and take timber from your lands but that they
are commencing to settle upon it and you can’t prevent them, and I certainly do not think
the Government will take the trouble to help you while you remain thus opposed to your
own interest—the Government as your guardian have the powers to act as it pleases with
your reserve, and I will recommend that the whole excepting the part marked on the map
in red be surveyed and sold for the good of yourselves and your children.

The money once secured in your Great Mothers strong box will be safe to you for future
generations Whereas, if it is not sold the trees and land will be taken from you by your
white neighbours and your children will then be left without resource.

Anderson’s response to our Nation’s requirements for
surrendering our lands was insulting to our people for two reasons. One
reason is that Anderson did not understand nor acknowledge our
legitimate interest in maintaining possession of our lands. He suggested

Owen Sounds to the Head of Colpoy’s Bay these are the three reserves marked in pencil we
want to keep for ourselves and Children on the main land, The Island we say nothing about as
they belong to us and we wish to keep them.

118 gee ibid. at 105. “We want a written paper from the Government saying that the principle
coming in for the Reserve will be funded for ourselves and the future generation and that we and
they shall receive the interest of it every year.”

119 See ibid.:

The white people are wise speculators we know that lands laid out into villages or mill sites the

whites speculate upon—a spirit of speculation is getting up among us. We wish the land now

ceded to be immediately laid out into lots and that there be no time lost in making a sale of
them to actual settlers so that the interest will shortly be coming in and not be waiting so long
as for the little strip we lately sold.

120 peter Kegedonce Jones was one of those Indians that favoured a treaty. See Schmalz,
supra, note 29 at 81.

121 PAC, RG 10, vol. 213, p. 126356 at 126356, letter from T.G. Anderson, Superintendent of
Indian Affairs, to the Owen Sound and Saugeen Indians (2 August 1854).
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that our actions in wanting to retain our lands were motivated by treason-
like opposition to the Crown. This assumption was offensive to our
people. Our Nations were the original possessors of the land and as
such considered that they had the responsibility to preserve its resources
for their children. Our people also found Anderson’s letter repugnant
because he used threats to persuade them to surrender the land.
Anderson stated that he could not protect the Band from settlers
overrunning the land unless they surrendered itZ22 This tactic was
loathsome. It violated a previous treaty between our people and the
government that had stated “your Great Father engages for ever to
protect you from the encroachments of the whites.”?23

Further evidence of the indifference and disrespect which
Anderson had for our people’s objectives in maintaining their land is
found in his report to his superior about the outcome of the surrender
council meeting of 2 August 1854. He stated, “they did not advance one
good argument why the Reserve should not be sold beyond, ‘we don’t
want to sell our land, we want to keep it for our children.” 224 Since
Anderson did not accept that our people wanted their children to have
land so as to maintain their heritage and dignity, he recommended “that
the Government as their guardian assume the absolute control of their
affairs as parents over their Children, and insist upon their doing that,
which may wisely be determined upon for their good.”Z25

Thus, knowing that our people were against any surrender which
did not include the conditions that they had outlined, Anderson
proposed that our lands be taken from us and sold to settlers for our
own good. Anderson felt any contrary opinion of the non-Natives to the
coerced surrender of Aboriginal lands was designed to “keep the Natives

122 pside from the above quotation, further evidence of the government’s unwillingness to
fulfil their 1836 treaty obligation to prevent white encroachment on Indian land is as follows:
1 think stirring times are coming round upon you and upon all Indians—emigrants are coming
so thick that I do not believe that the Government will be able to retain for you all your
reserves—at Owen Sound the municipal Council is already petitioning the Government upon
that subject.
PAC, RG 10, vol. 541, letter from Anderson to Saugeens (16 August 1854) as quoted in Schmalz,
supra, note 29 at 84.

123 “Treaty No. 451/2” in Treaties and Surrenders, supra, note 107 at 113.

124 PAC, RG 10, vol. 213, p. 126312 at 126314, letter from T.G. Anderson, Superintendent of
Indian Affairs, to L. Oliphant, Superintendent General of Indian Affairs, Quebec (16 August 1854).

125 pi, (emphasis added).
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in ignorance in order the more easily to impose upon them and enrich
themselves.”’26 The Crown—supposedly acting on its honour and under
its fiduciary duty—was not anxious to protect our society from people
who enriched themselves at our expense.?” Despite the Crown’s
intentions in surrendering our lands for us, the effect of the
government’s policy was to give our people a very limited scope in
dealing with their ancestral lands in any surrender. The Crown was
prepared to use the legal subterfuge of wardship to steal our lands.

b) Treaty No. 72: governmental pressure

With the above information of the correspondence and meetings
between the government and our people as a backdrop, I am now
prepared to examine the actual surrender of the Saugeen (Bruce)
Peninsula. L. Oliphant, who was Anderson’s superior, rejected
Anderson’s advice to take our land outright, but seems to have accepted
Anderson’s use of intimidation and duress to secure possession of the
Saugeen. On 13 October 1854, Oliphant proceeded to Saugeen,
bypassing Nawash, to negotiate Treaty No. 72. In a report to the
Governor General about the Treaty No. 72 negotiations, Oliphant
outlined his tactics to compel us to relinquish our lands:

Immediately on my arrival I despatched messengers for the Chiefs of the Saugeen Band
who were absent at their fishing grounds, as well as those of the Owen Sound and
Colpoy’s Bay Bands ... On the noon of the day following my arrival the Chiefs of the
Saugeen Band arrived. As I looked for the strongest opposition from the Head Chief of
this band who entirely influences its opinion, I immediately sent for him privately, and in
a long interview prepared him for the proposals I was about to make. He left me with a
strong expression of dissent. Shortly after the Chiefs of the other bands arrived, and
anxious not to allow them an opportunity of consulting either among themselves or with
the Europeans, I called 2 Grand Council ....

126 pig. at 126315.

127 The Crown’s failure to protect us from others who were enriching themselves at our
expense was confirmed upon surrender when a Crown officer stated:
1 have therefore ventured to submit a statement of the annual expenditure for the support of
the department as well as the amount of revenue accruing to the Indians from various sources
with a view to showing the practicality of ultimately relieving the Imperial Government of the
burden of contributing towards the superintendence or support of the Indian Tribes of the
Province of Canada.
PAC, RG 10, vol. 117, p. 169150 at 169161, Report on Negotiation Proceedings Regarding
surrender of the Saugeen Tract (Treaty No. 72) (3 November 1854).



1992] Genealogy of Law 325

I opened the proceedings by stating to them the reason which I had induced Your
Excellency to recommend the surrender of so large a portion of their territory ... They
were compelled to admit that squatters were even then locating themselves without
permission either from themselves or the Department upon the reserve. Irepresented to
them the extreme difficulty if not impossibility of preventing such unauthorized intrusion.
On the other hand I explained the advantage which would accrue to them from so large
an augmentation of finances as must result from the sale of their lands, by which they
would be enabled to erect schools, extend their farms and purchase many comforts of
which they were now deprived ... I finally promised that those Chiefs who were prepared
to meet the government in this measure so productive of benefit to their bands would be
rewarded by Your Excellency with medals. I was met with the'most decided opposition
on the part of Alexander Madwayosh, principal Chief of the Saugeen Band, whom I have
mentioned before and with whom I maintained an animated discussion, none of the other
Chiefs taking any part in the proceedings. It was clear, however, that public opinion,
more especially with the Chiefs of the Owen Sound Band, was turning against him, And I
therefore passed on to explain to them the limits of the Reserves proposed by the
Government. As soon as the discussion was fairly diverted from the question of the
propriety of the surrender to a consideration of the limits of the Reserves I retired for an
hour in order to allow time for private debate.

Upon returning to the Council I found that Chief Alexander Madwayosh had been
entirely out-voted. Some of the other Chiefs now came forward to stipulate increased
limits to their reserves and fresh privilege in consideration of their willingness to adopt
the views of the Government ... By one o’clock A.M. the signing, sealing and affixing of
totems was concluded and the Council broke up.

Oliphant also completely disregarded our requirement that only actual
settlers be permitted to buy the land. He wrote that although “the
advantages of confining the sale to actual settlers was much pressed
upon my consideration at Saugeen and Owens Sound],] ... it would seem
a wiser course that no condition of actual settlement should be attached
to the sale of these lands.”Z2?

From this report, it can be determined that Oliphant engaged in
many irregularities to secure surrender of the Saugeen Peninsula. First,
Oliphant did not allow our people the opportunity to call an internal
council to discuss the “propriety of the surrender.” Two years earlier in
a General Council resolution, the Saugeen and Nawash Bands had
decided that they would only cede their lands if mutual consensus
existed. 130 Yet Oliphant was “anxious not to allow them an opportunity
of consulting either among themselves or with the Europeans.” The
preclusion of an opportunity for the two bands to consult with each

128 1pig. at 169151-55.
129 mia.
130 This council meeting was held 30 October 1852. Enemikeese, supra, note 33 at 53-57.
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other at this stage of the negotiations was questionable. This tactic
violated the privilege of an informed discussion about the course of
action that our people were being persuaded to take and cast a cloud
over future interpretations of Treaty No. 72.

Furthermore, two months earlier our people stated that they did
not want to surrender their land unless the government met the three
conditions that they proposed to Anderson regarding reserves, annuities,
and actual settlers. A modern court has stated, “It ill becomes the
Crown ... to obtain a surrender of the Band’s interest ... [and] ignore
those [the Band’s] terms at will.”Z3! Since our people did not want to
surrender their land unless the government met the criteria that they
had put forward, Oliphant’s conduct was a breach of the Crown’s
fiduciary duty because he obtained a surrender which ignored our stated
terms at will. Oliphant did not want the Band to strongly reassert these
interests; thus, he deterred them from an opportunity of discussing their
position amongst themselves and reaffirming it to him.

A second inequity in which Oliphant engaged while negotiating
for a surrender of our land was to bypass our leadership throughout
most of the negotiations. Although, at the outset, Oliphant did meet
with the Chief who expressed the strongest dissent to surrender,
Oliphant ignored him at Council in front of the rest of the Band when
public opinion appeared to be turning against Chief Madwayosh.
Furthermore, the chiefs of our other two bands on the peninsula did not
“tak[e] any part in the proceedings” until after the issue of the propriety
of the surrender was considered. These chiefs arrived too late to discuss
the appropriateness of the cession. Oliphant’s conduct violates the spirit
of the Royal Proclamation because the timing of the surrender had the
effect of excluding two bands and the Saugeen Chief from reiterating
their earlier proposed conditions. Therefore, the council called by
Oliphant subjected an inexperienced class of people at Saugeen to
undue influence and duress by forcing them to make a decision about
relinquishment of their lands.

The illegalities in which the government engaged are confirmed
in other sources referring to the negotiations of Treaty No. 72. Conrad
Van Dusen, an Owen Sound missionary, published the following account
of the Saugeen surrender:

131 Guerinv. R, [1984] 2 S.C.R. 335 at 354
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When Mr. Oliphant, superintendent-general of Indians’ affairs, came, two or three
months after this, to treat with the Indians for the surrender of their peninsula, he passed
by the band at Newash without even letting themn know of his arrival, or the object of his
visit, and proceeded about twenty miles to Saugeeng ... Perhaps Mr. Oliphant thought it
was fair not to allow the Indians to have an opportunity to consult, even among
themselves, in reference to the surrender of their lands. But the more intelligent part of
them happened to think otherwise. And how Mr. Oliphant could suppose the council
“was attended by the chiefs of the different bands,” as he states in his Report, is another
mystery; for there was not one chief from Colpoy’s Bay that attended on that occasion,
from first to last. And from Newash, they did not reach Saugeeng till the next day, after
nearly all the arrangements had been completed. They arrived from Newash just in time
to sign the treaty; and there is no doubt that many who did sign it would have done so, if
it had been their death warrant. They knew nothing about the value of land, nor of the
proper mode of transacting business. But they considered it unfair to hurry the business
through, without even giving timely notice to the Indians at Newash and at Colpoy’s Bay
... But if the Indians had been permitted to act upon the Resolution adopted by their
General Council, October 30th, 1852, and allowed time to call together the chiefs and
principal men from the three bands at Newash, Saugeeng, and Colpoy’s Bay, in General
Council; and then had Mr. Oliphant laid his business before them, they undoubtedly
would have understood the matter much better, and arrangements would have been
made much more intelligibly and satisfactorily. But this was not done. The deliberations
were hurried through in a summary way. On the arrival of the Indians from Newash it
_was too late to propose any new arrangements; and the two chiefs from the Newash Band
could neither read nor write, and understood but few words in English.

Oliphant engaged in many irregularities while securing the
surrender of the Saugeen Peninsula. The vital question for this narrative
is, how did our people preserve self-government given the disregard that
Oliphant had for our leadership and our desires as they concerned our
land? The answer is that, even though the Crown engaged in dubious
conduct, we made a treaty that we thought protected our earlier
expressed terms and conditions. Our chiefs and principal men from
Saugeen and Nawash—including my ancestor Peter Kegedonce
Jones—affixed their signatures to Treaty No. 72. This determination
was an exercise of self-government; although, in retrospect, the decision
may have been a poor one because of the government’s subsequent
denial of our conditions for surrender.

We attempted to consult amongst ourselves in the exercise of
our sovereignty. We held general councils to agree on principles that
were to direct our dealings with our land. When given the opportunity,
we talked with one another to decide how we would deal with proposals
that were put to us. In fact, our internal government caused the Indian

132 Epemikeese, supra, note 33 at 53-56 {emphasis in original).
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Department much frustration because “[our] affairs [were] governed by
the voice of the people, hence the difficulty experienced by the Indian
department.”?3>  Thus, while Treaty No. 72 has not always been
interpreted with reference to the conditions that we stipulated, it was
our decision, reached through several domestic councils, to release our
land to the Crown.

To affirm that the surrender of the Saugeen Peninsula was an
exercise of self-government on the part of the Nawash, one needs to
explore my ancestors’ subsequent correspondence. This correspondence
determines the conditions, motivations, and intentions that the Nawash
stipulated to the government in relinquishing their land. These
documents give a better knowledge of my ancestors’ understanding of
the treaty because they establish that self-government was exercised by
our people in the treaty process.

c) Treaty No. 72: aboriginal understandings

On 27 February 1855, five months after the surrender, the bands
sent a petition to the Governor General asking that settlement duties be
required from purchasers of the surrendered land. Settlement duties
were required fo ensure that the government curbed speculation and
that settlers actually dwelt on the land that they had purchased. These
were two of the conditions of surrender that the bands had submitted to
Andérson’3# and Oliphant.35 Four chiefs and twenty-two individuals
signed the petition which read as follows:

We the Chiefs, Councillors and principle Indians composing the Ojebway Tribe in the
Owen Sound and Saugeen Country wish to say a few words to our great Father—the
Govemnor General.

We fully believe, it will not only promote the general interest of this part of the country,
but greatly increase the value, and sale of the land we have recently surrendered, by
requiring actual settlement upon all farm lots that may be disposed of for our benefit.

133 PAC, RG 10, vol. 541, letter from Anderson to Lord Bury (26 November 1855) as quoted
in Schmalz, supra, note 29 at 84.

134 gee PAC, RG 10, vol. 541, p. 101 at 105, letter from T.G. Anderson to Chiefs of the
Central Superintendency (29 July 1854). “We wish that there be no time lost in making sale of them
to actual settlers.” :

135 gee PAGC, supra, note 127 at 169156. “The advantages of confining the sale to actual
settlers was much pressed upon my consideration at Saugeen and Owens Sound.”
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By this means, the settlement, in these countries will be rapidly expanded, and private
speculators will be prevented from securing large blocks of land, which may remain for
years uncultivated, and unoccupied, and thus prevent the rising value of the remaining
part of the territory, and also be a great hinderance to the speedy extension of
Settlement.

We therefore hope our Great Father will be pleased to hear these words of his Red
Children, and require actual settlement on the land when sold, and also allow us to have
something to say in the appointment of an Agent in whom we can fully confide, in
disposing of the land to our advantage, under the control and direction of the
Government.

One can see from this petition that our people did not resent
settlement around them if it would increase the benefits that they were
to receive in accordance with the treaty conditions. The specific benefit
which the Band sought was that money from sale of the land go into
their interest account.’3” We were concerned that there be actual
settlement after sale so that speculation would be prevented and so that
land would not lie vacant and cause adjacent land to decline in value.
This decision shows that we were exercising self-government when we
surrendered the Saugeen Peninsula because the conditions that we
imposed for surrender provided for our best interests.

The above petition also illustrates a further act of self-
government. After the signing of the treaty, the bands made a request
for “something to say in the appointment of an Agent.” This request
demonstrates self-government because it shows our desire to continue to
administer the lands that were to be sold for our benefit by having an
agent whom we could work with and influence.

A letter sent by the Nawash to the Governor General in May
1855 contains further evidence of our exercise of self-government both
in entering into Treaty No. 72 and subsequent to its signing. In this
letter, we expressed our concerns about the interpretation of the 1854
treaty and about the management of our affairs. In particular, we
submitted points about reserve size,’38 actual settlement,’3 agricultural

136 pAC, RG 10, vol. 216, p. 127715 at 127715, Petition to Sir Edmund Head, Governor
General of Canada (27 February 1857).

137 PAC, RG 10, vol. 266, p. 163 at 309, memorandum from General Nawash Council to the
Queen (17 April 1860).

138 1 etter from Chiefs of Newash and Saugeeng Bands to His Excellency Sir Edmund Head,
Bart., Governor General of Canada (16 May 1855) reprinted in Enemikeese, supra, note 33 at 84.

When we surrendered our land, and made the treaty with Mr. Oliphant in October last,

Mr.Oliphant, with ourselves, walked upon a road open from our village (Saugeeng) about one



