Provincial Fiduciary Obligations to First Nations: The Nexus between
Governmental Power and Responsibility

Abstract

The Canadian Crown's fiduciary duty to First Nations is entrenched in Canadian Aboriginal rights
jurisprudence. More than ten years after the Supreme Court of Canada's decision in Guerin, however, yet
to be ascertained are the various emanations of the Crown bound by that duty. This paper argues that
both federal and provincial Crowns are properly bound by fiduciary obligations to First Nations. It also
suggests that the basis of this assertion may be found in existing jurisprudence, the Canadian
Constitution, the spirit and intent of Indian treaties, and in Aboriginal understandings of "the Crown."
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of the Crown possessed the beneficial interest in the surrendered
lands—the federal Crown through the operation of section 91(24) of the
British North America Act, 186731 or the Ontario Crown by way of
section 109 of the Act.

Considering these sections, the Privy Council found that the
federal Crown’s section 91(24) power to enter into treaties and obtain
surrenders of Indian lands did not give it any interest in the land once its
Aboriginal title was extinguished. This conclusion was based upon their
construction of section 109 and their understanding of that section’s
effects in the earlier case of Ontario (A.G.) v. Mercer.32

In Mercer, the Privy Council had determined that the legal effect
of section 109 was to exclude all ordinary territorial revenues of the
Crown arising within the provinces from the duties and revenues
appropriated to the Dominion. Section 109 effectively vested the
Crown’s underlying title to the unsurrendered Indian lands, which were
still subject to Aboriginal title, in the province in which the lands were
located. Once those lands were relieved of any Aboriginal interest, the
full beneficial interest in those lands became vested in the province.33

The Privy Council’s finding in St. Catherine’s Milling, that “the
Crown has all along had a present proprietary estate in the land, upon
which the Indian title was a mere burden,”? created a difficult situation.
It separated the power to enter into treaties and the power to fulfil the
terms of those treaties once they had been concluded. The lasting effect
of the decision is to rest exclusive power to obtain a surrender of Indian
lands and to create reserves’’ in the federal Crown, and, once a

31 Section 91(24) reads: “Indians, and Lands reserved for the Indians.”
32 (1883), 8 A.C. 767 (P.C.) [hereinafter Mercer].

33 St. Catherine’s Milling, PC, supra note 6 at 57. Lands that were obtained by the Dominion
Crown under section 108 or 117 of the British North America Act, 1867 are excluded, of course. See
Slattery, supra note 3 at 750-51.

34 St. Catherine’s Milling, PC, ibid. at 58, This determination was made by the Privy Council in
light of its earlier determination, at 54, that the “the tenure of the Indians was a personal and
usufructuary right, dependent upon the good will of the Sovereign.” However, the appropriateness
of these findings is not universally accepted. See, for example, J.D. Hurley, “The Crown’s Fiduciary
Duty and Indian Title: Guerin v. the Queen” (1985) 30 McGill L.J. 559; and K. McNeil, Common
Law Aboriginal Title (Oxford: Clarendon Press, 1989). For further discussion of the characterization
of the Aboriginal interest in land as usufructuary, see W.B. Henderson, “Canada’s Indian Reserves:
The Usufruct in Our Constitution” (1980) 12 Ottawa L. Rev. 167.

35 This assertion is based upon a straightforward interpretation of the exclusive power vested
in the federal Crown over “Indians, and Lands reserved for the Indians” in section 91(24) of the
British North America Act, 1867 and, more specifically, the power relating to “Indians,” which exists
independently of the power over “Lands reserved for the Indians” as determined by the Supreme
Court of Canada in Four B Manufacturing Ltd. v. United Garment Workers of America (1979), [1980]
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surrender is obtained, to rest exclusive proprietary and administrative
rights over the surrendered lands in the provincial Crown.36

The practical result of this division of powers is that although
only the federal Crown may create a reserve, it cannot use provincial
Crown lands (such as those obtained from First Nations by surrender
under treaty) for that purpose without the cooperation of the province.
Consequently, when a treaty provides for the creation of a reserve from
lands surrendered under the treaty, the reserve may only be established
through the joint effort of the federal and relevant provincial Crowns.

In addition to the implications flowing from the Privy Council’s
decision, judicial recognition of provincial obligations, with respect to
lands surrendered by treaty, may be seen at each stage of St. Catherine’s
Milling. At trial, Chancellor Boyd implied that Ontario was bound by
the Dominion Crown’s obligations under Treaty #3 because it had
received the benefit of the surrendered lands. As he explained in his
judgment, “[i]t would seem unreasonable that the Dominion
Government should be burdened with large annual payments to the
tribes without having a sufficiency of land to answer, presently or
prospectively, the expenditure.”?” Chancellor Boyd refused to rule upon
the extent of Ontario’s responsibilities to the treaty signatories since it
was not made an issue at trial 3 His statement nevertheless indicates
that Ontario, as beneficiary of the surrender of land under the treaty,
must also be held responsible for discharging the Crown’s obligations
under the treaty.

1S.C.R. 1031 at 1048-50. While a province possesses exclusive power over lands surrendered under
treaty by way of section 109, any attempt by a province to set aside an Indian reserve out of those
lands would clearly infringe upon the exclusive federal power over Indians—which entails the sole
ability to act and legislate in respect of matters that affects Indians qua Indians—and, therefore,
would be ultra vires. See the discussion of the effects of section 88 of the Indian Act on the
applicability of provincial legislation to Aboriginal peoples in Part V, below.

36 The Privy Council determined that the British Legislature did not intend to deprive a
province of its rights under section 109 of the British North America Act, 1867 by conferring
legislative powers over “Indians, and Lands reserved for the Indians,” to the Dominion Crown
under section 91(24) of the Act: St. Catherine’s Milling, PC, supra note 6 at 59. Indeed, Lord Watson
found, at 59, that having the beneficial interest in land accrue to the Crown in right of the province
in which the land was located upon its surrender was not incompatible with having legislative
control over the same land prior to the surrender reside with the Dominion Crown:

The fact that the power of legislating for Indians, and for lands which are reserved to
their use, has been entrusted to the Parliament of the Dominion is not in the least degree
inconsistent with the right of the Provinces to a beneficial interest in these lands,
available to them as a source of revenue whenever the estate of the Crown is
disencumbered of the Indian title.

37 St. Catherine’s Milling, Ch., supra note 6 at 235.

38 «Whatever equities ... may exist between the two Governments in regard to the
consideration given and to be given to the tribes ... is a matter not agitated on this record™: ibid.
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On appeal, Hagarty C.J.O. argued that it would be natural to
suppose that the federal and provincial Crowns would have arranged for
an equitable distribution of the Treaty #3 obligations had the
boundaries of Ontario and Manitoba been defined at the time the treaty
was signed.?? He also suggested that the federal and Ontario Crowns
should share the financial responsibility to the Indians under the terms
of the treaty.#?0 Patterson J.A., meanwhile, refused to comment upon the
distribution of treaty respon31b1htles between the Dominion and Ontario
for the same reasons specified by Chancellor Boyd at trial:

[W]e see that certain outlay was incurred and certain burdens assumed by the
Government. ... Whether they give rise to any claims or equities between the Dominion
and the Provmce is a matter of policy as to which we have no information, and with whnch
we are not concerned beyond the one question of the effect on the right to the timber.#1

The majority of the Supreme Court of Canada did not discuss
who was to bear the responsibilities under the treaty. The dissenting
judgment of Strong J., as he then was, however, furthered the earlier
reasoning of Chancellor Boyd and Hagarty C.J.O. in explicitly holding
that the Dominion and Ontario governments were jointly and severally
responsible for carrying out the terms of the treaty:

[A]ll the obligations of the crown towards the Indians incidental to their unsurrendered
lands, and the right to acquire such lands and to make compensation therefor[e] by
providing subsidies and annuities for the Indians, attach to and may be performed by the
Provinces as well as by the Dominion.42

Gwynne J., who also dissented from the majority decision, held
that both the beneficial interest in the surrendered lands, and the
responsibility for fulfilling the Treaty #3 obligations belonged to the
federal Crown. The basis for his finding was that the body that obtained
the benefits of the surrender was liable for discharging the treaty
obligations that had given rise to those benefits.> The rationale behind
Gwynne J.’s conclusion, therefore, although leading him to a different
result, is nevertheless consistent with those underlying the judgments of
Strong J., Hagarty C.J.O., and Chancellor Boyd.

39 St. Catherine’s Milling, OCA, supra note 6 at 157.

40 This is evidenced by his statement that the distribution of the financial responsibilitics
under the treaty “could, I presume, be carried out in good faith by arrangement between the two
Governments”; ibid, at 158,

41 Ibid. at 173.
42 St Catherine’s Milling, SCC, supra note 6 at 622.
43 Ibid. at 674-76.
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In delivering the judgment in St. Catherine’s Milling on behalf of
the Privy Council, Lord Watson was explicit about Ontario’s
responsibilities to the treaty signatories. He held that the province was
entirely responsible for discharging the annuity obligations incurred
under the terms of the treaty:

Seeing that the benefit of the surrender accrues to her, Ontario must, of course, relieve
the Crown, and the Dominion, of all obligations involving the payment of money which
were undertaken by Her Majesty, and which are said to have been in part fulfilled by the
Dominion Government.

The results of the considerations of provincial responsibilities at
the various stages of St. Catherine’s Milling may consequently be seen to
suggest the existence of concurrent federal and provincial fiduciary
obligations to Aboriginal peoples, at least within the context of Treaty
#3. '

C. Robinson Treaties Annuities, Seybold, and Treaty #3 Annuities

A trilogy of cases, Robinson Treaties Annuities,*> Seybold,#¢ and
Treaty #3 Annuities,*7 continued the discussion of joint federal-
provincial responsibilities for the Crown’s treaty obligations to First
Nations that had been started in St. Catherine’s Milling.#8 They each
referred to Lord Watson’s finding of provincial duties in St. Catherine’s
Milling. Ultimately, however, they each dismissed any legal basis that
would oblige provinces to assume or offset the responsibilities incurred
by the federal Crown in its negotiation of Indian treaties.

The judgments in these cases reveal that, in arriving at their
respective conclusions, the judges either failed to recognize the equitable
basis of the provincial duty, as illustrated by Lord Watson in St
Catherine’s Milling, or mischaracterized that basis. Upon closer
examination, all three cases may be seen to be consistent with the
indications of provincial fiduciary obligations made in the St. Catherine’s
Milling decision.

44 St. Catherine’s Milling, PC, supra note 6 at 60.
s Supra note 16.

46 Supra note 17.

47 Supra note 18.

48 Supra note 6.
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1. Robinson Treaties Annuities

In the Robinson Treaties Annuities*® case, the Supreme Court of
Canada heard an appeal from an arbitration award of 13 February 1895.
The arbitration’? had been authorized to settle the long-standing issue of
who was responsible for paying the increase in annuity payments under
the terms of the Robinson-Huron and Robinson-Superior Treaties of
1850: the Dominion of Canada, as the successor of the old province of
Canada,’? which had negotiated the treaties, the provinces of Ontario
and Quebec which, after Confederation, had reaped the benefits of the
lands surrendered under the treaties, or all three.

Both treaties included provisions that guaranteed the Aboriginal
signatories a particular sum for a perpetual annuity. An identical clause
in each treaty provided for the payment of increased annuities if the
revenues from the surrendered lands rose sufficiently to allow for the
payment of increased annuities to the signatories without resulting in a
loss:

The said William Benjamin Robinson on behalf of Her Majesty, who desires to deal
liberally and justly with all her subjects, further promises and agrees that should all the
territory hereby ceded by the parties of the second part, at any future period produce
such an amount as will enable the Government of this province, without incurring loss, to
increase the annuity hereby secured to them, then, and in that case, the same shall be
augmented from time to time, provided that the amount paid to each individual shall not
exceed the sum of one pound provincial currency in any one year, or such further sum as
Her Majesty may be graciously pleased to order.”2

The arbitrators held that Ontario alone was responsible for
paying the increase in the arfnuities since the lands surrendered under
the treaties accrued to it.”? Quebec was absolved of liability since the
treaty lands were located within Ontario’s boundaries. Ontario appealed
the arbitrators’ award to the Supreme Court of Canada. It maintained
that since the former province of Canada had negotiated the treaties, the
federal Crown was solely responsible for discharging any additional

49 Robinson Treaties Annuities, SCC, supra note 16.

50 The arbitration had been established under section 142 of the Briftish North America Act,
1867 to determine the “Division and Adjustment of the Debts, Credits, Liabilities, Properties, and
Assets” of Upper and Lower Canada.

51 The Dominion was created out of the old Provinces of Upper and Lower Canada by the Act
of Union, 1840 (U.K.), 3 & 4 Vict,, c. 35, reprinted as The Union Act, 1840 in R.S.C. 1985, App. II,
No. 3.

52 Robinson Treaties Annuities, SCC, supra note 16 at 495.
33 The accrual occurred by virtue of section 109 of the British North America Act, 1867,
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debts arising from them. Moreover, it claimed that the obligations for
the annuity payments, both the original and any increased amounts, were
subsumed under section 111 of the British North America Act, 1867.5¢

The Supreme Court of Canada, with Gwynne and King JJ.
dissenting, overturned the arbitrators’ award. The majority held that
Ontario was liable only for its portion of any increase in the obligations
owed under the treaty by the former province of Canada, as it had
existed prior to Confederation. Ontario’s share of the increase in the
annuities was determined to be in proportion to the amount of the
surrendered lands situated within its post-Confederation boundaries.
The Court’s decision did not, however, entail provincial responsibility in
the manner described in the arbitrators’ report.

Instead, the duty imposed upon Ontario and Quebec was
premised entirely on the fact that the cap placed upon the Dominion of
Canada’s assumption of the pre-Confederation debt of the province of
Canada existing at Confederation, under section 111 of the British North
America Act, 1867, had already been surpassed. Under section 112 of
the Act, the Dominion’s assumption of these pre-Confederation debts
was given a limit.5> Once the outer margin had been reached, the
Dominion was still obligated to pay the entire debt, but was to be
indemnified by Ontario and Quebec for any amount exceeding that
point56 Contrary to the arbitrators’ determination, therefore, the
Supreme Court’s ruling against the provinces was not based upon the
provinces’ role as successors to the liability belonging to the province of
Canada. Strong C.J.C. determined that any increase in the annuity
obligations to the Indians, which initially belonged to the province of
Canada, was not transferred in whole or in part to Ontario and Quebec
upon Confederation, notwithstanding section 109. Rather, he held that
the annuities, both the original and any increased amount, were part of
the general debts and liabilities of the former province of Canada and,
therefore, became the responsibility of the Dominion upon
Confederation under section 111:

That it was a “liability” though consisting of deferred periodical payments cannot be
doubted, and that it was a “debt” though not payable in presenti is also clear; it therefore

54 The terms of section 111 provided that, upon Confederation, the Dominion of Canada
would absorb and become liable for “the Debts and Liabilities of each Province existing at the
Union,” subject to the limits on that amount imposed by sections 112, 114, and 115 of the dct. It
was, in essence, a constitutional guarantee that pre-Confederation provincial debts would be paid.

55 The amount of the debt was initially limited to $62,500,000, but was later increased.

56 The provinces were also obligated to pay interest on that amount at the rate of five per cent
per annum.
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comes within the literal meaning of the 111th section, and we are not at liberty to unravel
the arrangements between the two divisions of the old province, upon which it may be
assumed the provisions of the Union Act as to the apportionment of assets and liabilities
was based in order to arrive at some secondary meaning contrary to the ordinary and
natural import of the language of the Act.57

Strong C.J.C. based his conclusion largely upon the arbitrators’
pronouncement. At paragraph XIII of their report, they had
determined:

That all the lands in either of the said provinces of Ontario and Quebec respectively,
surrendered by the Indians in consideration of annuities to them granted, which said
annuities are included in the debt of the late province of Canada, shall be the absolute
property of the province in which the said lands are respectively situate, free from any
further claim upon, or charge to the said province in which they are so situate by the
other of the said provinces.5

Strong C.J.C. relied upon this passage to hold that the increased
annuities were a part of the province of Canada’s debt existing at
Confederation. He also used it to refute the argument that the annuity
payments constituted a charge on the lands and were thereby an
“[i]nterest other than that of the Province” under section 109. It should
be noted, though, that the arbitrators’ report did not mention the
increased annuities under the Robinson treaties being included within
the debt of the province of Canada.

Strong C.J.C. contended that it was of no consequence to his
findings that, at the time the arbitrators’ award was made, the question
of who was responsible for paying the increased annuities had yet to be
posed’® He then attempted to fabricate a concordance between his
judgment and the arbitrators’ report by stating that, since the arbitrators’
award had not been challenged for twenty-five years and may have
formed the crux of other dispositions, “the arbitrators must therefore be
taken to have had in mind all the annuities, the original fixed annuities
as well as those contingently provided for.”® In point of fact, there is no
support for this conclusion in the arbitrators’ report.6!

57 Robinson Treaties Annuities, SCC, supra note 16 at 506.

58 Reproduced in Robinson Treaties Annuities, SCC, ibid. at 440,
59 Ibid. at 507,

60 Ibid. at 507-08.

61 See the discussion of King J.’s interpretation of paragraph XIII in relation to this issue in
text accompanying note 65, below. In fact, Strong C.J.C.’s attempt to rationalize his conclusion with
the arbitrators’ report reads matters into the report that were neither contained within it nor
contemplated at that time.
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Interestingly enough, in determining that the original annuity
payments were part of the general debts and liabilities of the former
province of Canada—and, therefore, the responsibility of the Dominion
Crown by way of section 111—and that the increase in the annuity
payments was owed by each of the provinces of Ontario and Quebec in
proportions that reflected their respective positions within the former
boundaries of the province of ‘Canada, Strong C.J.C.’s conclusions
precisely follow the logic employed by Lord Watson in St. Catherine’s
Milling. Save for section 111’s mandated transfer of provincial debts
existing at Confederation to the Dominion, the provinces of Ontario and
Quebec, as successors to the old province of Canada, would have been
responsible for paying the original annuity money.

Strong C.J.C. deviated from this rationale in his discussion of the
increased annuities. He held that the increase in the annuities was also
part of the general debts and liabilities of the former province of Canada
existing at Confederation; therefore, it too was subsumed under section
111. A closer examination of the premise upon which the increased
annuities were to be awarded demonstrates that Strong C.J.C.’s finding
is inconsistent with the proper construction of the British North America
Act, 1867 and the Robinson treaties.

The Robinson treaties clearly show an intention to provide for
two separate annuities. The first annuity—the original amount—was
payable on the signing of the treaty by the Aboriginal signatories, in a
guaranteed sum. The second annuity—the increase—was potentially
payable, depending on the revenues generated from the surrendered
lands. The first annuity was guaranteed and ascertainable, thereby
enabling it to be properly included under section 111 of the British North
America Act, 1867. The second annuity, meanwhile, was entirely
contingent upon future events, which may never have come to fruition,
and it therefore may never have existed. This uncertainty of the second
annuity rendered its classification by Strong C.J.C., under section 111, as
a debt or liability existing at Confederation completely inappropriate.

Strong C.J.C.’s inclusion of the second annuity under section 111
imparted to it a far wider scope than that envisaged by a literal
interpretation of either the Robinson treaties or section 111. The very
nature of the basis of the increased annuity made it impossible to
determine, other than from year to year, whether it was due and owing,.
Based upon the plain construction of section 111 of the British North
America Act, 1867, moreover, it is difficult to sustain an argument that a
future, contingent, and unascertainable liability may be characterized as
“existing at the Union” and, consequently, transferrable to the
Dominion. At best, Strong C.J.C.’s argument that the increased
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annuities fell under section 111 may only sustain the proposition that an
increased annuity was due and owing to the Aboriginal signatories in
1867 for that particular year, which ought to be included under the rubric
of section 111.

The other judgments in the case did not adhere to the same
foundation as Strong C.J.C.’s judgment. Sedgewick J.’s judgment
affirmed Strong C.J.C.’s conclusions. An important aspect of Sedgewick
J.’s decision, however, which was not reflected in that of Strong C.J.C,,
was his recognition of the equities of the matter before the court:

[Tlhere is the principle expressed in the maxim qui sentit commodum sentire debit et onus.
If a person accept anything which he knows to be subject to a duty or charge it is rational
to conclude that he means to take such duty or charge upon himself, and the law may
very well imply a promise to perform what he has so taken upon himself.62 .

Sedgewick J. acknowledged that the provinces, by acquiring the benefits
of the surrendered Indian lands obtained through the treaties upon
Confederation while in full knowledge of the Dominion’s outstanding
obligations under those treaties, which it had assumed from the province
of Canada, must, in principle, assume responsibility for the payment of
the annuities. The provinces were only absolved of their liability for the
original annuity payments due to the operation of section 111.

Gwynne J., dissenting, placed the responsibility for making the
increased annuity payments squarely upon Ontario. He viewed the
annuities as a charge upon the lands, which flowed to the province
through the operation of section 109. In this regard, he disagreed with
the findings in paragraph XIII of the 1870 arbitration, but sided with its
ultimate recommendations:

And as by the 109th section of the British North America Act the province has become
entitled to that fund [from which treaty obligations had been paid prior to 1867], Her
Majesty’s government of that province must take the same subject to the trust obligation
in the interest of the Indians assumed by Her Majesty by the stipulations of the treaties.
Her Majesty’s government of the province of Ontario must in all reason and justice take
the property mentioned in the section subject to the same obligation as to the payment of
augmentation of the annuities ... as the late province of Canada would have held them if
no union had taken place. This was the unanimous judgment of the arbitrators upon this
point. That judgment is not at variance with any principle of law, or any statutory
provision; on the contrary it is in perfect accordance with the plainest principles of justice
and is not open to any sound legal objection.63

King J. concurred in Gwynne J.’s dissent. He insisted that
“Ontario, getting the lands subject to the trust, would have to discharge

62 Robinson Treaties Annuities, SCC, supra note 16 at 533.
63 Ibid. at 525.
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the burden which before that was upon the province of Canada, now
represented by the provinces of Ontario and Quebec.”64 The trust he
referred to was section 109 of the British North America Act, 1867; the
burden was the responsibility of paying the original and the increased
annuity money, as provided in the Robinson treaties.

King J. also refuted Strong C.J.C.’s position regarding the effect
of paragraph XIII of the 1870 arbitrators’ report and the increased
annuity payments under the Robinson treaties:

[T]he matter of the augmentation of annuities was not raised before the arbitrators, and
if the views herein stated upon the main point are correct, it is apparent that the two
things do not rest entirely upon the same foundations. The finding of the arbitrators that
the claim as to the fixed annuities that was brought before them did not constitute a
charge upon the lands, is therefore not conclusive as to the matters in question here. Par.
13 is to be read in the light of the contention before the arbitrators, and not as an abstract
and general denial of all charges, etc., respecting the annuities, but simply as a denial of
the lands being subject to the alleged charge to which it was then claimed to be subject.65

It is interesting to note that, on appeal, the Privy Council made no
reference to the 1870 arbitrators’ report.66

Despite the majority’s protestations to the contrary, its
conclusion in the Robinson Treaties Annuities case may be seen to accord
with Lord Watson’s determination of provincial responsibilities for
discharging treaty obligations in St. Catherine’s Milling.57 The majority’s
decision differs from Lord Watson’s reasoning only in that section 111 of
the British North America Act, 1867 applied in the Robinson Treaties
Annuities case, but it did not apply in St. Catherine’s Milling, since that
case was concerned with a post-Confederation treaty.

In his judgment, Strong C.J.C. attempted to distinguish Lord
Watson’s dictum in St. Catherine’s Milling by illustrating the differences
between the facts in St. Catherine’s Milling and those in the Robinson
Treaties case:

[I]n the case of The St. Catherine’s Milling Co. v. The Queen ... the Privy Council held that
this surrender enured to the benefit of the province of Ontario, and so holding it also
decided that Ontario was bound to pay the consideration for which the Indians ceded
their rights in the lands. I see no analogy between that case and the present. In the case
before us no one doubts that the province of Canada, which acquired the lands, was
originally bound to pay the consideration. In the case before the Privy Council the
question was, as it were, between two departments of the government of the Crown, and

64 1bid, at 548.

65 Ibid. at 549-50.

66 Robinson Treaties Annuities, PC, supra note 16.
67 St. Catherine’s Milling, PC, supra note 6.
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the most obvious principles of justice required that the government which got the lands
should pay for them.68

Ironically, and in direct opposition to its intended purpose, this passage
clearly demonstrates that Strong C.J.C. affirmed Lord Watson’s findings
in St. Catherine’s Milling within the context in which they arose. His
attempt to distinguish on the facts Lord Watson’s findings in St
Catherine’s Milling from the matter before him in Robinson Treaties
Annuities case, therefore, was a pointless endeavour. For all intents and
purposes, the underlying rationale behind the two cases is the same.
Furthermore, both cases would have had similar end results save for the
application of section 111 to Robinson Treaties Annuities.

Upon the Dominion Crown’s appeal of the matter to the Privy
Council, Lord Watson, not surprisingly, affirmed the Supreme Court’s
majority decision.%? In accordance with his earlier determination in St.
Catherine’s Milling, he held that the province of Canada, and its
successors after 1867, were liable for discharging the annuity obligations
under the Robinson treaties. Due to the operation of section 111 of the
British North America Act, 1867, however, that responsibility was
transferred to the federal Crown. Again, the only difference between his
decision in the Robinson Treaties Annuities case and his earlier findings
in St. Catherine’s Milling is that in the former, the operation of section
111 removed the provinces’ liability, whereas in the latter, section 111
did not apply, so Ontario retained its liability under Treaty #3.

2. Seybold

The issue of provincial responsibility for treaty obligations arose
again in Seybold.70 One of the issues in Seybold concerned the setting
aside and establishment of Indian reserves under the provisions of
Treaty #3, the same treaty dealt with in St. Catherine’s Milling.7! Out of

68 Robinson Treaties Annuities, SCC, supra note 16 at 505,

69 Robinson Treaties Annuities, PC, supra note 16. He also dismissed the notion that the
annuity obligations were a charge on the lands, as suggested by the dissenting judgments of Gwynne
and King JJ: “Their Lordships have been unable to discover any reasonable grounds for holding
that, by the terms of the treaties, any independent interest of that kind was conferred upon the
Indian communities™: ibid. at 211.

70 Supra note 17.

71 Supra note 6. The matters in dispute in Seybold, ibid., were not restricted to resolving who
was responsible for fulfilling the obligation to set aside reserves under the treaty, but also addressed
other issues such as the ownership of mineral rights. For present purposes, however, discussion of
the case herein will be restricted to the former.
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the lands surrendered under the treaty for the benefit of the treaty
signatories, the federal Crown had set aside reserve lands in 1879. It
later sold the reserve lands, without the consent of the province, after
obtaining their surrender from the Indians. The vital question in
Seybold, for present purposes, was whether the obligation to set aside
reserves under the treaty rightfully belonged to the federal Crown, the
Ontario Crown, or both.

At trial,”2 Chancellor Boyd recognized the difficulty created by
the St. Catherine’s Milling decision regarding the establishment of Indian
reserves under treaty. He nevertheless determined that the section
91(24) jurisdiction over “Indians, and Lands reserved for the Indians,”
gave the federal Crown the right to set aside, and exercise legislative and
administrative jurisdiction over, the reserve lands. His ruling directly
conflicted with the St. Catherine’s Milling decision, which had clearly
. separated the two functions.”? However, at the conclusion of his
judgment—and perhaps in recognition of his contradiction of the St.
Catherine’s Milling precedent—Chancellor Boyd concluded that it would
be preferable to have the treaty reserves allocated “with the approval
and co-operation of the Crown in its dual character as represented by
the general and the provincial authorities.”?#

On appeal to the divisional court,”” Street J. also recognized the
problems in harmonizing the federal Crown’s obligation to establish
Indian reserves under the terms of the treaty and the precedent
established in St. Catherine’s Milling. To reconcile these incongruous
positions, Street J. determined that since only Ontario could set aside
the surrendered lands for use as a reserve, it was obliged to do so:

The surrender was undoubtedly burdened with the obligation imposed by the Treaty to
select and lay aside special portions of the tract covered by it for the special use and
benefit of the Indians. The Provincial Government could not without plain disregard of

jus}ttisce take advantage of the surrender and refuse to perform the condition attached to
it.

A majority decision of the Supreme Court of Canada dismissed
the federal Crown’s appeal without written reasons.”” However,

72 Seybold, Ch. , supra note 17.

73 See the discussion of the St. Catherine’s Milling decision in Part ILB., above.
74 Seybold, Ch., supra note 17 at 398.

75 Seybold, Div. Ct., supra note 17.

76 Ibid. at 303-04.

77 Seybold, SCC, supra note 17.
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Gwynne J., dissenting, insisted that ény obligations arising from the
treaty must be assumed by Ontario, since it obtained the benefits from

the surrender:

[Flor the benefit so obtained by the province by the treaty of surrender the province
alone should in justice bear the burthen of the obligations assumed by Her Majesty and
the Dominion to obtain the surrender of those lands as was held in the St Catherine’s
Milling & Lumber Co. v. The Queen.78

The federal Crown appealed the Supreme Court’s decision to the Privy
Council.”? .

The Privy Council determined that the federal Crown’s actions in
setting aside, and later selling, the reserves were ultra vires. In delivering
the Privy Council’s judgment, Lord Davey stated that Ontario had a duty
to fulfil the terms of the treaty. That duty, however, did not exist in a
strictly legal sense; rather, it only constituted a moral obligation to
cooperate with the federal Crown in setting aside reserves under the
treaty:

[T]he Government of the province, taking advantage of the surrender of 1873, came at

least under an konourable engagement to fulfil the terms on the faith of which the

surrender was made, and, therefore, to concur with the Dominion Government in

“appropriating certain undefined portions of the surrendered lands as Indian reserves,

The result, however, is that the choice and location of the lands to be so agpropriated

could only be effectively made by the joint action of the two Governments8 [emphasis
added]

Lord Davey’s characterization of Ontario’s obligations under the
treaty is misleading. As a result of the difficulties created by the
constitutional division of powers in the British North America Act, 1867,
the only way to have ensured that the reserve would be set aside was to
have held Ontario and the federal Crown jointly responsible for
establishing it. This necessitated that Ontario’s duty be declared to be
legally binding and not merely an “honourable engagement.”
Otherwise, a guarantee of satisfaction of the treaty promises did not
exist, nor did the ability of the Aboriginal signatories to legally enforce
the treaty obligations owed to them.

78 Ibid, at 13. Tt should be noted that Gwynne J. determined that the power of the federal
Crown over “Indians, and Lands reserved for the Indians,” under section 91(24) of the British North
America Act, 1867 was not qualified by section 109 and, therefore, that the precedent in St.
Catherine’s Milling did not govern the matter before him: ibid. at 21-22.

79 Seybold, PC, supra note 17.

80 1bid. at 82-83. While Lord Davey’s “honourable engagement” did not legally bind the
province, it indicated the Privy Council’s recognition of existing provincial obligations,
notwithstanding that he prefaced his statement with “Let it be assumed that ... .”
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It may be argued that negotiations between Canada and Ontario
could resolve this dilemma. Indeed, negotiations between Canada and
the provinces have resolved problems surrounding the establishment of
Indian reserves under treaty.8! If Ontario’s responsibility under the
treaty in the Seybold scenario was not legally binding, however, it was not
compelled to reach a settlement with Canada. Indeed, it was not
obligated to engage in negotiations with Canada on the issue at all.

Lord Davey’s characterization of the nature of Ontario’s duty
had the potential to create further problems if Ontario made
unreasonable demands upon Canada for its cooperation in setting aside
reserve lands, or simply refused to negotiate altogether. Since Ontario
was only under an “honourable engagement” to cooperate with Canada,
it was insulated from legal liability for the non-fulfilment of the treaty.
Similarly, although legally bound to fulfil the terms of the treaty, Canada
could rely upon the constitutional division of powers to protect itself
from liability for not discharging the treaty promises.

As a result, even if the Aboriginal signatories to the treaty
successfully concluded a legal action that affirmed their right to receive
reserves under the treaty, the judiciary would have been unable to
enforce that right. A court could neither compel Canada to unilaterally
fulfil the treaty, since Canada does not possess the jurisdiction on its own
to set aside reserves out of surrendered lands, nor compel Ontario to
cooperate with Canada in the setting aside of the reserves, since Ontario
was not legally bound by any such obligation.

An analogy may be drawn between this scenario and the proper
method of interpreting a statute that explicitly binds either the federal or
a provincial Crown, yet, due to the constitutional division of powers,
implicitly binds both Crowns in order to effect its intentions. When such
a statute would be frustrated or rendered absurd unless it is read to bind
both Crowns, the Supreme Court of Canada has held that the statute
must be read to bind both by necessity or logical implication.82 This
concept is also consistent with the principles of interpreting treaties and

81 This is evidenced by some of the agreements between the federal and provincial Crowns
regarding Indian lands. See, for example, An Act for the Settlement of Certain Questions Between the
Governments of Canada and Ontario Respecting Indian Lands, S.C. 1891, ¢. 5; The Ontario
Boundaries Extension Act, S.C. 1912, c. 40; The Quebec Boundaries Extension Act, S.C. 1912, c. 45;
and An Act for the settlement of certain questions between the Governments of Canada and Ontario
respecting Indian Reserve Lands, S.C. 1924, c. 48.

82 Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3 at
50-60; Alberta Government Telephones v. Canada (C.R.T.C.), [1989] 2 S.C.R. 225 at 280-81; see also,
Bombay (Province of) v. Bombay (City of), [1947} A.C. 58 (P.C.) at 61; and P.W. Hogg, Liability of
the Crown, 2d ed. (Toronto: Carswell, 1989) at 210.
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statutes relating to Indians enunciated by the Supreme Court of Canada
in Nowegijick v. R.83 In that case, it was held that courts ought to prefer
Aboriginal understandings of treaties and statutes over competing
notions if there is a discrepancy regarding the proper construction to be
give to a particular phrase or concept.8¢

3. Treaty #3 Annuities

The last case in the trilogy, the Treaty #3 Annuities®’ case, is
noteworthy for the Privy Council’s attempt to wrap up the discussion of
provincial responsibilities to First Nations. The issue to be determined
in the case was whether the federal or Ontario Crown, or both, were
responsible for the payment of annuity monies to the Aboriginal
signatories to Treaty #3. In accordance with Lord Watson’s
determination in St. Catherine’s Milling, the federal Crown contended
that Ontario was obliged to pay the annuities since it had obtained the
beneficial interest in the lands surrendered under the treaty. Ontario
insisted that the federal Crown was solely responsible for the annuity
payments since it had negotiated the treaty.

Burbidge J. ruled in favour of the federal Crown at trial. He
agreed with Lord Watson’s determination in St. Catherine’s Milling%0 that
provinces that reaped the benefits of a treaty were responsible for the
costs incurred.8? A majority decision of the Supreme Court of Canada,

83 (1983} 1 S.C.R. 29 [hereinafter Nowegijick].

84 “[T]reaties and statutes relating to Indians should be liberally construed and doubtful
expressions resolved in favour of the Indians”™: ibid. at 36. “Aboriginal understandings of words and
corresponding legal concepts in Indian treaties are to be preferred over more legalistic and
technical constructions”: Mirchell, supra note 10 at 98. This principle of interpretation is consistent
with the contra proferentem rule in contract law, which holds that any ambiguity in a contract or
agreement is to be interpreted against the party that drafted the agreement: see S.M. Waddams,
The Law of Contracts, 2d ed. (Toronto: Canada Law Book, 1984) at 345-61.

Earlier cases ascribing to the same interpretive mechanisms as those illustrated in Nowegijick
include: Worcester v Georgia, 6 Pet. 515 (U.S. 1832) at 582; Jones v. Meehan, 175 U.S. 1 (U.S. 1899)
at 4; Robinson Treaties Annuities, SCC, supra note 16 at 535; R. v. George, [1966] S.C.R. 267 at 279;
and Kruger and Manuel v. R. (1977), [1978] 1 S.C.R. 104 at 109. See also the Report of the Select
Committee on Aborigines, 1837, vol. 1, pt II (Imperial Blue Book, 1837 nr VII. 425, Facsimile
Reprint, C. Struik (Pty) Ltd., Cape Town, 1966) at 80: “[A] ready pretext for complaint will be
found in the ambiguity of the language in which their agreements must be drawn up, and in the
superior sagacity which the European will exercise in framing, in intrepreting, and in evading them.”

85 Supra note 18.
86 st. Catherine’s Milling, PC, supra note 6.
87 Treaty #3 Annuities, Ex. Ct., supra note 18 at 496-97.
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however, overturned Burbidge J.’s decision.?® Idington J. determined
that Lord Watson’s statements in St. Catherine’s Milling regarding

Ontario’s liability under the treaty were purely obiter dicta and,
therefore, of no legally binding force or effect. Had Lord Watson’s
statement been legally binding, Idington J. insisted that the Seybold®
case would certainly have explicitly recognized this fact and given effect
to it.99 Curiously, Seybold neither explicitly affirmed nor rejected Lord
Watson’s conclusion in St. Catherine’s Milling on this point.

Idington J. also explained that Ontario could not be held
responsible for the obligations arising under Treaty #3 since it did not
have the option of accepting or declining receipt of the beneficial
interest in the surrendered lands.?! Duff J. agreed with Idington J.,
holding that Ontario would only be liable to pay the annuities under the
treaty if it had taken positive action to derive the benefits it received by
way of section 109.92 Idington and Duff JJ. also dismissed the existence
of any equitable grounds upon which to base Ontario’s responsibility to
fulfil the terms of the treaty.9? In dissent, Davies J., with Girouard J.
concurring, affirmed the trial judgment on two grounds: Lord Watson’s
pronouncement in St Catherine’s Milling?4 and Strong C.J.C.s
affirmation of it in Robinson Treaties Annuities.9> The dissenting
judgment in the Treaty #3 Annuities case is significant, since the disputes
in St. Catherine’s Milling and Treaty #3 Annuities are identical.

When the Treaty #3 Annuities case was appealed to the Privy
Council, Lord Loreburn L.C. held that there was no legal principle upon
which to find Ontario legally responsible for fulfilling the payment of the

88 Treaty #3 Annuities, SCC, supra note 18.
89 Seybold, supra note 17.
90 Treaty #3 Annuities, SCC, supra note 18 at 114-15.

91 bid. at 111. Indeed, Ontario received the beneficial interest in the surrendered lands
through the operation of section 109 of the British North America Act, 1867, rather than through any
positive actions of its own.

92 mid, at 126. He also found that Lord Watson’s statements in St. Catherine’s Milling, PC,
supra note 6, were purely obiter and of no legally binding effect: ibid. at 130-32.

93 Treaty #3 Annuities, SCC, ibid. at 111, Idington J., and Duff J. at 25.
94 St. Catherine’s Milling, PC, supra note 6.
95 See Robinson Treaties Annuities, SCC, supra note 16 and text accompanying that note.



