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Abstract

This article examines the eighteenth century case of Mohegan Indians v. Connecticut in order to
determine its significance for arguments about the legal status of Aboriginal customary law and
government in British North America. The article concludes that the Mohegan case confirms that in
certain circumstances native nations on reserved lands in British colonies were subject, not to colonial
jurisdictions established for settlers, but to their own traditional customs and institutions. It also
concludes that the case is less clear than some recent commentators have suggested about whether
British law recognized such nations as having rights of sovereignty.
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MOHEGAN INDIANS V. CONNECTICUT
(1705-1773) AND THE LEGAL STATUS
OF ABORIGINAL CUSTOMARY LAWS
AND GOVERNMENT IN
BRITISH NORTH AMERICA®

By MARrRk D. WALTERS*

This article examines the eighteenth century case of
Mohegan Indians v. Connecticut in order to determine
its significance for arguments about the legal status of
Aboriginal customary law and government in British
North America. The article concludes that the
Mohegan case confirms that in certain circumstances
native nations on reserved lands in British colonies
were subject, not to colonial jurisdictions established
for settlers, but to their own traditional customs and
institutions. It also concludes that the case is less clear
than some recent commentators have suggested about
whether British law recognized such nations as having
rights of sovereignty.

I INTRODUCTION.....coevverenennennns

Cet article examine V'arrét du dix-huitiéme siécle de

Mohegan Indi c. Cc ticut dans le but de

déterminer sa signification pour le débat concernant le
statut 1égal du droit coutumier et du gouvernement

autochtones en Amérique du Nord brittanique.
L’article conclut que I'arrét Mohegan affirme que, dans

certaines cironstances, les nations autochtones qui

occupaient des réserves dans les colonies brittaniques
étaient soumises, non pas aux juridictions coloniales

établies pour les colons, mais 2 leurs coutumes et

institutions traditionnelles. Il conclut aussi que I'arrét
est moins clair 2 'égard de lareconnaissance en droit

brittanique des droits 2 la souveraineté de ces nations

que certains commentateurs récents n'ont suggéré.
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I. INTRODUCTION

Did the highest court in the British empire recognize in the
eighteenth century that native nations residing on reserved lands within
North American colonies enjoyed rights of sovereignty? An increasing
number of commentators and advocates argue that this question ought
to be answered in the affirmative, and in support of this argument the
1772-73 decision of the Privy Council in Mohegan Indians v. Connecticut!
is cited. If accepted, this conclusion would revolutionize the traditional
understanding of Aboriginal legal status in Canada. It would represent
British judicial authority for a proposition that American courts have
long accepted but which Canadian courts have been reluctant to
acknowledge—that Crown and native sovereignty might have co-existed
in British North American colonies from the British legal perspective.2
Indeed, if this interpretation of the Mohegan case is accepted, it would

1 Mohegan Indians, by their Guardians v. The Governor and Company of Connecticut (1705-73)
[hereinafter Mohegan]. This case, and its several judgments, are unreported. Part of the lands in
issue in the case have been the subject of modern litigation: Mohegan Tribe v. Connecticut, 483 F.
Supp. 597 (D. Conn. 1980), aff’d 638 F.2d 612 (2d Cir. 1980), cert. denied 452 U.S. 968, on re,. 528
F. Supp. 1359 (D. Conn. 1982).

2 For American judicial interpretations of British-Indian policy, see, for example, Goodell v,
Jackson, 20 Johns. 486 (N.Y. 1823) [hereinafter Goodell]; Johnson v. M’Intosh, 21 U.S. (8 Wheat.)
543 (1823) [hereinafter Johnson]; and Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832) [hereinafter
Worcester]. For differences in American and Canadian law on tribal sovereignty, see generally M.D.
Mason, “Canadian and United States Approaches to Indian Sovereignty” (1983) 21 Osgoode Hall
LJ. 422,
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become an important component of the normative context informing the
interpretation of the vague constitutional guarantee of “existing
aboriginal and treaty rights” found in section 35(1) of the Constitution
Act, 19823 In this manner, it might lend support to the argument that
the present Canadian Constitution recognizes implicitly, and something
which the failed Charlottetown Accord of 1992 recognized expressly—an
“inherent right of Aboriginal self-government.”  Mohegan is,
potentially, a very important case indeed.

Notwithstanding their potential significance, the judgments
rendered in the Mohegan case remain largely unexamined. J.H. Smith
provided a detailed summary of the case,> but he was concerned more
with the history of the proceedings than with their legal significance.
Because he did not quote the judgments at length, it is not clear whether
his statement that the Mohegan nation was “juristically regarded as
sovereign”® was the conclusion of a judge or his interpretation of a
judge’s conclusion. Other commentators have cited an interim ruling
from the case in support of the proposition that the Privy Council
recognized “tribal sovereignty”” or “Indian sovereignty™® without
detailed analysis of how this ruling was affected by later judgments on

3 Being Schedule B to the Canada Act 1982 (UK.), 1982, ¢c. 11.

4 For the argument that s. 35(1) may include an inherent right of Aboriginal self-government,
see generally Canada, Royal Commission on Aboriginal Peoples, Partners in Confederation:
Aboriginal Peoples, Self-Government and the Constitution (Ottawa: Supply & Services Canada, 1993)
(Co-chairs R. Dussault and G. Erasmus). The Charlottetown Accord—which was dcfeated in a
national referendum held 26 October 1992—existed as two versions of the same basic document:
see Consensus Report on the Constitution: Charlottetown, 28 August 1992 (Ottawa: Supply & Services
Canada, 1992) and Draft Legal Text, (Ottawa: 9 October 1992).

5 3. Smith, Appeals to the Privy Council from the American Plantations (New York: Columbia
University Press, 1950), c. 7. Other references to the case are found in J.W. De Forest, History of
the Indians of Connecticut from the Earliest Known Period to 1850 (Hartford: Wm. Jas. Hamersley,
1852) at 303-46; G.A. Washburne, Imperial Control of the Administration of Justice in the Thirteen
American Colonies, 1684-1776 (New York: Columbia University Press, 1923) at 103-06; and Sir W.
Holdsworth, A History of English Law , vol. 11 (London: Methuen, 1926) at 99.

6 Smith, supra note 5 at 442,

7 R.L. Barsh & J. Henderson, The Road: Indian Tribes and Political Liberty (Berkeley:
University of California Press, 1980) at 32.

8 Submission of the Union of British Columbia Indian Chiefs, Indian Association of Alberta
and the Four Nations Confederacy to Canada, House of Commons, Special Committee on Indian
Self-Government, “Memorandum of Law,” in Proceedings and Submissions of the Special Committee,
vol. 20A (Ottawa: Queen’s Printer, 1983) at 18-19.
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the merits.” The result is an incomplete and potentially misleading
understanding of the full legal significance of the case.

In this article, Mohegan will be examined so that its relevance to
arguments about the legal status of Aboriginal nations can be fully
assessed. It will be argued that the case does not support the conclusion
that native nations on reserved lands within British colonies were, from
the perspective of British law, sovereign in the international sense.
However, the case does confirm that British law recognized that such
nations were, in certain circumstances at least, governed internally by
systems of Aboriginal customary law and government which were
independent from the local legal systems of the colonies in which they
were located. Whether nations in these circumstances enjoyed some
sort of non-international, sovereign status—whether, in other words,
“tribal” or “Indian” sovereignty existed in lands over which Britain
claimed to be territorially sovereign—is a question on which the
Mohegan case is less clear than some commentators have suggested. As
will be seen, the case may be interpreted as consistent with the
continuity of Aboriginal customary laws and governments as quasi-
sovereign systems within British colonial territories, or it may be
interpreted as consistent with the continuity of Aboriginal customary
laws and governments as forming systems which constituted components
of the British imperial order—systems which, therefore, were subject to
and derived legal legitimacy from British imperial sovereignty.

To place the discussion of the Mohegan case in context, Part II
examines some of the general legal principles governing British-Indian
relations of the seventeenth and eighteenth centuries. Part III then
examines the courts established to hear the Mohegan case and the
various judgments they rendered. Although the Mohegan case involved
a land dispute and is therefore important to the question of the legal
status of Aboriginal title to land, this discussion focuses upon the
significance of the case to arguments about the constitutional status of
Aboriginal law and government.

9 Examples of advocates relying upon this interim ruling include M. Battiste, “Submission on
behalf of the Grand Council of the Mikmaw Nation,” in S. Clark, The Mi’kmagq and Criminal Justice
in Nova Scotia: Research Study, vol. 3 (Halifax: N.S. Royal Commission on the Donald Marshall Jr.,
Prosecution, 1989) at 85-86; and B.A. Clark, Native Liberty, Crown Sovereignty: The Existing
Aboriginal Right of Self-Government in Canada (Montreal; Kingston: McGill-Queen’s University
Press, 1990) at 39-45. Clark also relied on the Mohegan case in his arguments as counsel in British
Columbia (A.G.) v. Mount Currie Indian Band (1991), [1992] 1 CN.L.R. 70 at 76 (B.C.5.C.); and in
R. v. Williams (1993), [1994] 3 CN.L.R. 173 at 175 (B.C.S.C.). Clark represented native peoples
involved at the 1995 Gustafsen Lake standoff in British Columbia and used the Mokegan case to
argue that Canadian courts had no jurisdiction over the dispute. See, for example, The [Toronto]
Globe and Mail (13 November 1995) Ad.
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II. GENERAL LEGAL CONTEXT: DISTINGUISHING BETWEEN
IMPERIAL, COLONIAL, AND NATIVE LAW

It is beyond the scope of this article to develop a detailed legal
interpretation of British-Indian relations of the seventeenth and
eighteenth centuries. It is important, however, to identify some basic
terms and principles. It will be helpful in particular to articulate a
distinction between “imperial” and “colonial” law. From at least the
early seventeenth century, English courts recognized a distinct body of
legal principles governing imperial, as opposed to municipal, matters.
The concept of “municipal law” was expressly acknowledged, as was the
idea that England and its imperial possessions were governed internally
by “several and distinct municipal laws.”?¢ While England itself was
governed internally by English municipal law, its various colonial
possessions were governed internally by various systems of what may be
labelled “colonial municipal law.” In fact, .colonial law often
incorporated those parts of English law that were applicable to local
conditions.

Legal principles governing the relationship between existing
components and the assertion of sovereignty over new components of
the empire were also developed. Because these principles governed the
constitution of the empire as a whole they may be called principles of
“imperial law.”!! There were both legislative and non-legislative sources
of imperial law. Legislative sources included statutes of the English
(later British) Parliament!2 and, in certain cases, instruments issued
under the royal prerogative and passed under either the Great Seal (like
proclamations, orders-in-council, commissions, and letters patent)!? or
the royal sign manual and signet (like royal instructions to colonial

10 Calvin’s Case (1608), 7 Co. Rep. 1a at 19b. (Ex. Chamb.) [hereinafter Calvin). See also W.
Blackstone, Commentaries on the Laws of England, vol. 1 (Oxford: Clarendon Press, 1765-69)
[hereinafter BL Comm.] at 63 and 109.

11 This label was not initially used by courts, perhaps because it was traditionally associated
with “papal” and “civil” law: see Bl Comm., supra note 10 at 80 (“papal or imperial laws”); and
East-India Co. v. Sandys (1683-85), 10 St. Tr. 371 at 523 (K.B.) [hereinafter East-India) (“imperial or
civil law”). In Process into Wales (1668-74), Vaugh. 395 at 418 (C.P.) [hereinafter Wales), the
expression “law in dominions” was used to describe the laws relating to Britain’s empire.

12 Bor Parliament’s declaration of its authority to legislate for colonies, see An Act for the
Better Securing the Dependency of his Majesty’s Dominion in America upon the Crown and Parliament
of Great Britain (G.B.), 6 Geo. I1, c. 12 ; and see generally Bl Comm., supra note 10, vol. 1 at 109.

13 See Campbell v. Hall (1774), Lofit 655 at 741-42 (K.B.) [hereinafter Campbell]; Bl. Comm.,
supra note 10 at 108; and J. Chitty, 4 Treatise on the Law of the Prerogatives of the Crown and the
Relative Duties and Rights of the Subject (London: Butterworth, 1820) at 34
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governors)./* Non-legislative principles of imperial law were derived by
courts from examining ancient and contemporary Crown usage and
practice, and by reference to the law of nations, or jus gentium. Thus, in
Calvin, which addressed the question of England’s constitutional
relationship with Scotland, counsel argued that the “us gentium”
governed the question, there being “no precedent for it in the law.”? In
response, Ellesmere L.C. concluded that because the issue at bar did not
transcend Crown sovereignty the “common-lawe can and ought to rule;”
however, he continued, the common law “extends itselfe to ... the
universall lawe of nations.”’6 Ellesmere L.C. therefore relied upon
neither municipal nor international law, but a body of non-legislative
principles governing relations between nations within the
empire—principles which may be labelled “imperial common law.”

By the late seventeenth century, British imperial common law
began to distinguish between two types of colonies: those acquired by
conquest and/or cession from foreign peoples and those acquired by the
discovery and occupation—or settlement—of uninhabited territories. In
settled territories, British settlers were considered to have carried with
them relevant parts of English municipal law which formed the basis of
the colonial law by which they would be governed.!” The Crown (or
Parliament) then established the necessary local common-law courts and
representative legislatures to give that colonial legal system an
institutional framework. Aside from this constitutive function, however,
the Crown had no right to legislate for the colony; settlers were
protected from the royal prerogative by principles of English law as their
“birthright.”8 In conquered/ceded territories, the Crown did have the
right to legislate without Parliament; it could therefore establish new
laws for the conquered nation through an instrument of prerogative

14 See BL Comm., supra note 10; Chitty, supra note 13; Sir K. Roberts-Wray, Commonwealth
and Colonial Law (London: Stevens, 1966) at 146-47; and D.B. Swinfen, “Legal Status of Royal
Instructions” (1968) 13 Jurid. Rev. 21 at 38-39,

15 Supra note 10, cited to 2 St. Tr. 559 at 563,

16 Ipid. at 669. Compare East-India, supra note 11 at 523 and 529 (K.B.): in determining the
rights of the Crown over English subjects trading with “infidel” nations abroad, Jefferies C.J.
observed that “the common and statute laws of this realm are too strait and narrow” to govern, and,
in such cases, courts had to “take notice of the law of nations,” which, having been “received and
used in England timeé out of mind, may be properly said to be laws of England.”

17 Blankard v. Galdy (1693), 2 Salk. 411, 4 Mod. 215 (K.B.) [hereinafter Blankard] (the texts of
the two reports are slightly different); Dutton v. Howell (1693), Show. 24 (per counsel) at 31 (H.L,)
[hereinafter Dutton]; Anon. (1722), 2 P. Wms. 75 (P.C.) [hereinafter Anon#1); Roberdeau v. Rous
(1738), 1 Atk. 543 (Ch.) [hereinafter Roberdeau}; and Bl Comm., supra note 10 at 106-07.

18 putton, supra note 17 at 31-32; and Anon#1,supra note 17,
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Colden commenced his dissenting opinion by expressing a
contrary view of native constitutional status:

I can in no manner consider the Mohegan Indians as a Separate or Sovereign State, or
that Either Ben Uncas, or John Uncas are in any Sense Sovereign Princes; Such a
Position in this Country where the state and Condition of Indians are Known to every
Body, would be Exposing Majesty and Sovereignty to Ridicule; It might be of Dangerous
Consequence, and not to be Suffered in any of his Majesty’s Courts, Could I imagine it
could have any Influence on the Minds of the People who heard it advanced; Both Ben
Uncas and John Uncas and every one of the Mohegan Nation are born under the
allegiance to the Crown of Great Brittain.

Notwithstanding of this I hope no Man can think I do these Indians any Injury in the
Present Case before the Court, when I allow them to be Subjects of Great Brittain,
Enjoying the Benefit and Protection of the English Law, and all the Priviledges of British

Subjects.1 44

He then concluded that because the proceedings were in “Subversion of
the Common Law” the Commission had to be narrowly construed and
jurisdiction could not be extended over any parties “other than the Govr
& Company of Connecticut, or the Sachem and Tribe of the Mohegan
Indians” who had been expressly named.?#

Horsmanden’s reasons are clearly significant to the general
question of Aboriginal legal status in North America. In assessing the
degree of significance, however, it is important to determine whether
other judges—either those on the Commission of Review or those at the
appellate level—concurred with them. In this respect, serious questions
arise as to whether other judges accepted Horsmanden’s opinions about
the constitutional status of native peoples. The other members of the
majority on the plea to jurisdiction, commissioners Cortlandt, Rodman,
and Morris, did not indicate whether or not they endorsed
Horsmanden’s reasons for rejecting the tenants’ plea. Horsmanden’s
reasons really contained two propositions: () the Mohegan people
constituted a sovereign state; and (b) that because the Commission
empowered the tribunal to order restitution of the disputed lands it
therefore conferred, as an “Incident to the Cause,” jurisdiction over
people claiming rights to those lands even if they were not mentioned in
the Commission. If (b) is regarded as the ratio decidendi of the ruling
and (a) is regarded as mere obiter dicta then it may be argued that the
other commissioners in the majority did not necessarily accept (a). The
ambiguity surrounding the position taken by the other commissioners is
increased by the manner in which the court’s decision and Horsmanden’s

144 pid. at 193.
145 1bid. at 193-94.
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reasons were entered onto the record. The record stated that “[t]he
Court were of Opinion that the Said Plea to Jurisdiction Should be
Overruled. And in favour of Said Opinion Mr. Commissr. Horsmanden
Offer’d his Reasons in Writing and Desired them to be Enter’d on the
Minutes as follows.”?4 This may be contrasted with the manner in
which the judgment on the merits was later recorded: “M. Colden, Mr.
Cortlandt and Mr. Rodman having Concur’d in Opinion upon the Merits
of this Cause, and Drawn up the Same in writing, ‘twas Read in Court as
follewth.”¥7 The inference may therefore be drawn from the record
that the other commissioners did not necessarily concur in
Horsmanden’s reasons for rejecting the plea to jurisdiction.

Of course, this interpretation of the interim ruling may be
criticized for being an overly literal reading of the record: the context of
the ruling suggests that, had the commissioners disagreed with
Horsmanden’s reasons, they would have written concurring reasons
expressing an alternative rationale for rejecting the tenants’ plea—for
example, they might have limited their reasons to proposition (b) above.
Because they chose not to do so, it may be inferred that they agreed with
propositions (a) and (b).

If the interim ruling could be considered in isolation, this would
no doubt represent the best interpretation of its legal import. However,
Horsmanden’s reasons, as part of an interim ruling, cannot be viewed in
isolation; they must be interpreted in light of the court’s final judgment
of the merits of the case, and, as will be seen, the final judgment is
inconsistent with many of Horsmanden’s ideas. It is for this reason that
the arguably tenuous suggestion that the commissioners in the majority
on the tenants’ plea to jurisdiction did not necessarily agree with
Horsmanden’s views on Mohegan sovereignty must be considered; in
light of the position that the various commissioners took on the final
judgment on the merits, that suggestion acquires a certain explanatory
force.

2. 1743 judgment on the merits

The majority, comprising President Colden and commissioners
Cortlandt and Rodman, issued its judgment on the merits on 16 August
1743. The reasons for judgment began by reviewing the constitutional
history of the colony of Connecticut, starting with the formation of a

146 bid. at 192.
147 Iid. at 209.
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government by settlers in 1638. The majority concluded that the 1640
Uncas “Deed” transferring Mohegan land to the colony was legally valid,
as was the 1659 “Deed” by which the Mohegan “did Convey to Majr.
John Mason all the Lands belonging to them.”?# It then concluded that,
in 1660, Mason did “yield up and Release” to the colonial government
“Whatever Right he had to the Mohegan’s Lands, on Condition that the
Indians should at all Times thereafter be provided with a Sufficient
Quantity of Land to Plant on;” this release was confirmed by Uncas in a
1661 “Deed.”#® The court then observed that, in 1662, the Crown, by
letters patent, incorporated the settlers as the Governor and Company
of Connecticut, “[a]nd did Grant to the Said Govr. and Company a
Large Tract of Land in America Including all the Mohegan Lands, or
Lands in Controversy, whereby all the said Mohegan Lands were Vested
in the Said Govr and Company in full and Absolute Property and Right in
Law.”150 The court reconciled this conclusion with the 1681 treaty,
which, as seen, acknowledged that the Mohegan nation had both an
independent character and land rights, by denying the legal necessity for
the treaty:

[T]he Said Governmt. might well accept of Such Quitclaim on the conditions agreed to by
the Said Treaty [of 1681] without any Impeachment to their former Right, more
Especially if it be Considered that one of the Parties to the Treaty were Indians a
Barbarous People, not then Subject to the Regular Course of any Law, easily misled by
misapprehensions, and as easily Provoked to violent mischeivous Actions and that
Considering the [earlier] Grants of these Lands had probably been Obtained upon
Considerations of Small Value to the English, and that the Lands then were of much
greater Value ... the Said Governmt of Connecticut might out of Equitable and Gratefull
Considerations towards the Said Indians Covenant with them as in the Said Treaty.51

In the end, the court concluded that the Mohegan “had no Right
remaining in them to any of the Lands in Controversy, besides an
Equitable Right to a Quantity of Land Sufficient for their Subsistence by
Planting;” in its view, this obligation in equity (which derived from the
agreement between Mason and the colonial government in 1660) had
been fulfilled, and therefore the 1705 judgment had to be overturned.?32

Said the court, “no Act or Thing appears” which shows that the colonial
government “had Taken from the Said Indians, or from their Sachem

148 1bid. at 210.

149 mpid.

150 pbid. at 211 [emphasis in original].
151 ppid. at 212-13.

152 mpid.
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any Tract or Tracts of lands to which the Said Indians or their Sachem
had any Right by Reservation or otherwise either in Law or Equity.”?53

Throughout the judgment, the court referred to law, equity,
rights, and title without expressly indicating from which system of law
these juridical concepts derived. Was the judgment on the merits
consistent with Horsmanden’s earlier interim opinion that the law of
nations governed the dispute? The court’s observation that treaties were
necessary in part because the Mohegan were not “Subject to the Regular
Course of any Law” confirms that the Mohegan were not governed—at
least in a de facto sense—by local colonial law. And, it may be argued,
although the court found against the Mohegan, its primary reason for
doing so was its conclusion that the Mohegan had ceded their lands by
deed, a conclusion which could have been reached through the
application of the law of nations.

The difficulty with this interpretation of the judgment is the
court’s treatment of the 1662 royal charter. The court’s conclusion that
the Crown could, by letters patent, deprive the Mohegan of whatever
“Right remaining” in the lands they had in 1662 and unilaterally grant
those lands “in full and Absolute Property and Right in Law” to the
colonial corporation suggests that the court was not applying (as
Horsmanden had wanted) “a Law Equal to both Parties, which is the
Law of Nature and Nations.”’>4 The assertion of such extraordinary
prerogative powers in the Crown is consistent with the conclusion that
the court was applying British imperial, and not international, law.

The inference that British law was applied is supported by the
fact that Colden, who on the earlier interim plea had concluded that
“English” law governed, concurred in the judgment, and that
Horsmanden, who had earlier concluded that the “law of nations”
governed, dissented. In his dissenting reasons, Horsmanden interpreted
the majority’s conclusion that the Mohegan were not subject to any
regular course of law as meaning not subject to any law “[t]hat the
English were acquainted with,” that instead they “were a Law unto
themselves” under “their constitution.”?5 As for the merits of the claim,
Horsmanden disagreed with the majority’s interpretation of the treaties,
deeds, and charter, arguing that the Mohegan had not surrendered title
to or jurisdiction over their lands, but had only recognized the colony’s

153 Ibid. at 213. The 1743 judgment was considered in Mokegan Tribe v. State of Connecticut,
(. Conn. 1982), supra note 1 at 1369-70.

154 Supra note 142 [emphasis added].
155 pro co, supra note 45, 5/1060 at 119b and 109b,
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exclusive right to purchase the land and its right, prior to purchase, to
govern settlers (but not natives) therein5¢ Consistent with his interim
ruling, he applied “a Law Equal to both Parties” and concluded that the
Crown could not, by charter, unilaterally make unceded Mohegan lands
“part of the Colony.”?7 In other words, Horsmanden viewed the
Mohegan territory as being outside the colony’s boundaries, a conclusion
which was consistent with the implication of his earlier interim reasons
that the Mohegan nation was sovereign in the international sense.

To summarize, the commissioners in majority applied imperial
law while those in minority applied the law of nations. Apparently those
commissioners who had agreed with Horsmanden that the interim plea
to jurisdiction be rejected, yet sided against Horsmanden on the final
judgment, either had not endorsed Horsmanden’s opinion on the
interim ruling that the law of nations governed or had changed their
minds on this point.

It must be emphasized that although the final judgment is
inconsistent with Horsmanden’s interim opinion that the law of nations
governed the determination of the dispute, it is not necessarily
inconsistent with his opinion that the Mohegan nation was, in some
sense at least, a sovereign entity. Because the majority rejected
Horsmanden’s conclusion that Mohegan territory lay beyond
Connecticut’s geographical borders, it must be concluded that it also
rejected Horsmanden’s view that the Mohegan nation was a fully
sovereign state in the international sense. However, there is nothing
about the majority opinion on the merits (other than the fact that
Colden concurred in it) that is inconsistent with the idea that the
Mohegan nation was an internally sovereign community which sought a
judicial ruling from a British court that it had British legal rights to
certain lands within British territory. The denial of British legal rights to
the Mohegan nation, and thus of land under British law, is not
necessarily the denial of the proposition that they had, in other respects,
some non-territorial elements of sovereignty. In short, it may be argued
that the ambiguities of the final judgment should be resolved by
reference to those aspects of Horsmanden’s interim opinion which are
not clearly denied by the final judgment. This argument is supported
(perhaps) by the fact that two commissioners in the majority on the final
judgment, Cortlandt and Rodman, also sided with Horsmanden in

156 Ibid. at 105b-119b. For Morris’s dissenting reasons, see ibid., 5/1272 at 214-15.
157 Ibid. at 105b.
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rejecting the interim plea and, in so doing, made no effort to distance
themselves from his interim reasons.

H. The 1772 Privy Council Appeal

The Mohegan Indians appealed the 1743 decision to the Privy
Council. The appeal did not begin until 1770 and a decision was not
issued until 1772158 Without reasons, the Privy Council stated that the
“Judgment or Decree of the said Commissioners of Review of 16th
August 1743 should be Affirmed.”’*? Several commentators have
argued that the Privy Council’s 1772 decision affirmed Horsmanden’s
opinions on the constitutional status of Indian nations rendered after the
plea to jurisdiction. This argument must be carefully considered.

The Appellate Committee of the Privy Council affirmed the 1743
judgment of 16 August 1772. The interim ruling on the plea to
jurisdiction had been rendered earlier and was not part of this
judgment.f! However, it might be argued that, by affirming the final
judgment, the interim ruling was implicitly affirmed. Such an argument
is presented by Clark, who says that the “Privy Council in effect accepted
the view of Commissioner Horsmanden” that Indian nations were
“juristically sovereign.”?62 Clark’s argument, however, is premised upon
the mistaken conclusion that the issue decided in the interim ruling was
the legality of the Commission in relation to the main parties to the
dispute, that consequently Horsmanden’s interim opinion was a
condition precedent to the tribunal’s rendering a final judgment on the
merits of the case, and that (therefore) the final judgment could not be
affirmed without affirming the decision made on the interim ruling 763
In fact, the judgment on the merits was not contingent upon the
outcome of the plea to jurisdiction and it would not have been legally
inconsistent for the Privy Council to have expressed approval for both
the majority decision on the merits and Colden’s minority opinion on the
plea to jurisdiction. As seen from his interim reasons, Colden did not

158 Smith, supra note 5 at 437-38.

159 “Report of 19 December 1772” in Pro PC, supra note 107, 2/116 at 513-515, aff’d “Order in
Council” (15 January 1773) in pro rc, 2/117 at 10.

160 See commentators listed supra note 141,
161 Smith, supra note 5 at 434-35.

162 Clark, supra note 9 at 45,

163 pbid. at 39-45.
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deny the jurisdiction of the commissioners over the main parties to the
dispute but did deny their jurisdiction over third parties not expressly
mentioned in the instrument from which the commissioners derived
their judicial powers. Had Colden’s interim opinion been accepted by
the majority of the commissioners, the tribunal would still have gone on
to consider the merits of the Mohegan’s claim against the colony; the
effect of the interim ruling would have been merely to restrict the
tribunal’s ability to order restitution of lands in the possession of third
parties in the event that, after considering the merits of the case, they
accepted the Mohegan claim.

In short, it cannot be said that the Privy Council necessarily
adopted Horsmanden’s opinions on the plea to jurisdiction. At best, it
might be said that, because the Privy Council did not distance itself from
these opinions, it must not have disagreed with them. But even this
argument cannot be accepted without qualification; it must be concluded
that the Privy Council, by expressly confirming the final judgment,
impliedly rejected the interim opinions of Horsmanden insofar as they
conflicted with the final judgment. As seen above, the final judgment
rejected Horsmanden’s conclusion that the Mohegan nation was a
sovereign entity, the territories of which lay outside the Connecticut’s
boundaries. Instead, it concluded that although the Mohegan were “not
then Subject” to local municipal law, their lands had been included
within the colony and their rights to these lands—if they had not already
been ceded by treaty—had been extinguished according to British
(imperial) law by royal charter. '

Of course, it is possible to read the interim and final judgments
together so as to conclude that the Mohegan were an internally
sovereign people whose claim to certain land rights within the colony
under British law was denied; and, it is possible to argue that if the Privy
Council was opposed to this interpretation it would have made the effort
to deny expressly that its confirmation of the final judgment was to be
read in that light. In response to this argument, it must be stated that it
involves considerable speculation. Although certain inferences may be
drawn from the fact that commissioners Cortlandt and Rodman agreed
with Horsmanden in rejecting the plea to jurisdiction but did not
distance themselves from his interim reasons, the same inferences
cannot be made from the Privy Council’s position. There is no legally
compelling reason to think it preferred Horsmanden’s interim reasons
over Colden’s. In short, it is simply not clear that the Privy Council
made any conclusion about the constitutional status of the Mohegan
nation. Indeed, because it did not need to side with one theory of
Mohegan status or another in order to decide the appeal, it is probably
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best to conclude—given the general rule that courts do not articulate
legal principles unless required to do so for the purpose of deciding the
case at bar—that, by its silence on the issue, the Privy Council intended
to leave the question open to be decided in a case in which the matter
was properly before the court. In short, if Mohegan is to be cited for the
Privy Council’s recognition of Aboriginal sovereignty, it is upon the Privy
Council decision of 1706, not that of 1772, that emphasis should be
placed.

IV. MOHEGAN INDIANS V. CONNECTICUT SUMMARIZED

In considering the legal significance of Mohegan, it is perhaps
best to begin by summarizing the uncontroversial aspects of the case.
The Mohegan case clearly confirms three important points about British-
Indian legal relations in the eighteenth century. First, native nations on
reserved lands within colonial boundaries were not necessarily subject to
colonial municipal law but might retain an independent status; second,
courts, in determining whether natives were subject to municipal law,
considered local Crown practice, in particular treaties entered into
between local officials and native nations; and third, in those cases where
treaties indicated that natives were not subject to local colonial law, their
own customary laws, including those relating to government, continued
in force and were justiciable in British imperial courts. The British
judicial recognition and application of Aboriginal customary laws
relating to government, and the recognition that Aboriginal
governments might be independent of local governments of the colonies
in which they were located are, in themselves, very significant
conclusions which have been overlooked by British and Canadian courts
in the past. Even if the complicating factor of sovereignty is left out of
the equation, Mohegan should be regarded as a landmark case informing
the legal interpretation of British-Indian relations of the eighteenth
century. As such, it should also be regarded as forming part of the
normative context influencing the modern interpretation of “existing
Aboriginal and treaty rights” in section 35(1) of the Constitution Act,
1982;164 in this respect, it is consistent with the proposition that native
peoples had an “inherent right of Aboriginal self-government.”

The more controversial aspects of the case relate to how it
affects arguments about Aboriginal sovereignty. While Mohegan clearly
supported the three above-noted conclusions, it does not clearly

164 Supra note 3.
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recognize or deny rights of Aboriginal sovereignty; it does not clearly
support either the inclusive or the exclusive theories of continuity as
defined in Part II, above. On the one hand, it is difficult to see how
Mohegan supports the view that nations on reserved lands within
colonial boundaries were, from the perspective of British law,
internationally sovereign states. On the other hand, the case is certainly
consistent with the view that the Mohegan nation had elements of
internal, or local, sovereignty. But while this latter interpretation of the
case is possible, it is not necessary; the analysis of the judgments
rendered in Mohegan establishes that the case cannot be cited as
unequivocal judicial support for Aboriginal rights of internal sovereignty.
The legal concept of “sovereignty” carries with it far too much
theoretical complexity to allow it to be read, without at least some
qualification, into either the reasons for the judgment on the merits or
the Privy Council’s confirmation of that judgment, especially when it is
considered that the judges did not use the word “soveréignty” and the
language they did use is open to other competing interpretations of
Aboriginal legal status.

A balanced interpretation of the Mohegan case is therefore
limited to stating that it represents judicial recognition of Aboriginal
customary laws and government in reserved lands located within colonial
boundaries, and that the resulting Aboriginal system was independent, in
at least some degree, from local colonial governments and courts. While
this judicial recognition is consistent with the conclusion that Aboriginal
nations in such circumstances enjoyed non-territorial, or internal,
sovereign status, it is also consistent with the argument made in Part II,
above, that Aboriginal customary law and government continued in
force under British sovereignty as a matter of imperial common law
pursuant to the principle of continuity. ~Whether these two
interpretations are consistent with each other—that is, whether
Aboriginal sovereignty could exist, as a matter of British law, under
British sovereignty—is a question that raises difficult questions of British
constitutional theory which must be addressed elsewhere. However, for
the moment, it can be concluded that whichever interpretation of
Mohegan is accepted, its significance to both the historical and modern
understandings of the legal status of Canada’s First Nations should no
longer be overlooked.






