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The Global Tax Agreement: Some Truths and Legal Realities
Jinyan Li

Professor, Osgoode Hall Law School, York University, Canada

Introduction

With much pomp and ceremony, it was announced that member jurisdictions of the G20/OECD BEPS
Inclusive Framework “agreed to a two-pillar solution to address the tax challenges from the
digitalization of the economy” (the “Two-Pillar Agreement”)! This agreement has been hailed by some
as “historic”, “momentous”, “revolutionary”, but criticized by others as “harmful to developing
countries”, cartelistic power grabbing by a few powerful countries, or neocolonialism.? So, is the
agreement a cause for celebration or the opposite? What is the chance of the Agreement become real
law? In this article, | try to first explain what the two-pillar agreement is and then offer my views on the
truths and realities of the Agreement. Readers are invited to draw their own conclusions about the

implications and the future of the Agreement.

2. The Two-Pillar Agreement

2.1 “Agreement”

The “agreement” takes the form of a 5-page “statement” and 2-page annex. Pillar One is stated in terms
of: scope, nexus, quantum, revenue sourcing, tax base determination, segmentation, marketing and
distribution profits safe harbour, elimination of double taxation, tax certainty, Amount B,
Administration, unilateral measures, and implementation. Pillar Two is stated in terms of: overall design,
rule status, scope, rule design, ETR calculation, minimum rate, carve-outs, other exclusions,
simplifications, GILTI co-existence, subject to tax rule (STTR), and implementation. The Annex describes
the work needed to implement each pillar and sets out a timeline, including the key milestones for the
Inclusive Framework.

2.2 Pillar One

Pillar One has no meaningful title. Even though it was originated from BEPS Action 1 about digital
taxation and is the justification for removing unilateral digital services taxes (DSTs), it is not about taxing
digital businesses. It is about allocating taxing rights to market jurisdictions over the residual profits of
the world’s largest 100 or so multinational enterprise (MNE) groups in accordance with a single factor
(sales) formula. It can be understood as a turnover-based global corporate tax transposed onto the
existing national income tax system.

Taxpayers are limited to MNEs with global turnover above 20 billion euros and profitability above 10%.
The turnover threshold may be reduced to 10 billion euros in the future. Extractives and regulated
financial services are excluded.

A country (or jurisdiction) has the right to tax an in-scope MNE’s residual profit if the MNE has a “special
purpose nexus” by deriving at least one million euros in revenue from that country. The threshold is
reduced to 250,000 euros if that country has a GDP lower than 40 billion euros. This is the so-called
Amount A taxing right. A country also has the right to tax a MNE under Amount B, which is not a new
taxing right, but a “new” way of applying the arm’s length principle to determining the amount of
income earned by in-country baseline marketing and distribution activities (e.g., through a subsidiary or



permanent establishment). Sourcing rules are critical, but the Agreement leaves the detailed rules for
specific categories of transactions to be developed in the future.

The size of the taxing right of a market country depends on the ratio of sales revenue sourced to that
country is of the global revenue. The overall amount of residual profit to be allocated to market
countries is 25% of the residual profit of an MNE group. Residual profit is the amount of profit in excess
of 10% of revenue. Profit (or loss) of an MNE is determined by reference to financial accounting income
on a group basis, with some adjustments.

Because the Pillar One tax intersects with the existing corporate income tax in each participating
country, double taxation can arise as a result of the intersection. Furthermore, double taxation can arise
from conflicting revenue source rules in applying Amount A rules, as well as coordinating between
“surrendering jurisdictions” and market jurisdictions with the new taxing rights over Amount A. Tax
disputes will be prevented and resolved through a “tax certainty” process.

To implement Pillar One, a Multilateral Convention (MLC) will be developed and opened for signature in
2022. This Convention “will require all parties to remove all digital services taxes and other relevant
similar measures with respect to ALL companies, and to commit not to introduce such measures in the
future”.

Furthermore, Pillar One will require correlative changes to domestic law, including constitutional law in
some countries, to implement the new taxing rights over Amount A. To facilitate consistency among
jurisdictions, model rules will be developed and supplemented by commentary that describes the
purpose and operation of the model rules. In February 2022, the OECD released draft model rules on
revenue sourcing and nexus regarding Amount A. Countries are now free to adapt these model rules to
reflect their own constitutional law, legal systems, and domestic considerations and practices for
structure and wording of legislation as required, while ensuring implementation is consistent in
substance with the agreed technical provisions governing the application of the new taxing rights.

2.3 Pillar Two

Unlike Pillar One that is designed to create new taxing rights, Pillar Two is designed as anti-avoidance
and anti-tax competition rules. Pillar Two has two sets of rules: domestic rules known as the “Global
anti-Base Erosion” or GIoBE regime, and a treaty-based rule.?

The GloBE regime consist of two interlocking rules, i.e., an income inclusion rule (lIR), which imposes a
top-up tax on a parent corporation in respect of the low-taxed income of a constituent entity, and an
undertaxed payment rule (UTPR), which denies deductions or requires an equivalent adjustment to the
extent the low tax income of a constituent entity is not subject to tax under an lIR. The OECD Model
Rules change the UTPR into a “undertaxed profit rule” and permit countries to adopt a qualified
domestic minimum top-up-tax (QDMTT).

A treaty-based rule is known as the subject to tax rule or STTR) that allows source jurisdictions to impose
limited source taxation on certain related party payments subject to tax below a minimum rate. This tax
will be creditable as a covered tax under the GloBE rules.

The GIloBE rules will apply to MNEs that meet the 750 million euros threshold as determined by the
country-by-country reporting rules. However, countries can apply the IIR to smaller MNEs
headquartered in their country, this is what the EU has proposed to do. Government entities,
international organizations, non-profit organisations, pension funds or investment funds that are
ultimate parent entities of an MNE group or any holding vehicles used by such entities, organizations or
funds are not subject to the GloBE rules. There is a five-year exclusion from the application of the GloBE
rules for MNEs in the “initial phase of their international activity”, which are defined as those MNEs that



have a maximum of 50 million eruos of tangible assets abroad and that operate in no more than five
other jurisdictions.

A 15% minimum tax rate (ETR) is set to determine if income is low taxed for purposes of the GloBE rules.
The ETR is computed on a jurisdictional basis. This computation uses a common definition of covered
taxes (typically corporate income taxes) and a tax base determined by reference to financial accounting
income of the MNE group (with agreed adjustments consistent with the tax policy objectives of Pillar
Two and mechanism to address timing differences).

The GloBE rules provide for two types of carve-outs. One is a formulaic substance carve-out that will
exclude an amount of income that is 5% of the carrying value of tangible assets and payroll. This is akin
to excluding routine profit measured by 5% of tangible assets and payroll. Another carve-out is a de
minimis rule that excludes those jurisdictions where the MNE group has revenues of less than 10 million
euros and profits of less than 1 million euros. In addition, international shipping income is excluded.

Implementation of Pillar Two is different from Pillar One. Since the GloBE rules are the main rules and
require domestic legislation only, a multilateral convention was considered unnecessary to implement
these rules. However, because these rules are modelled on the United States GILTI and BEAT rules, the
Agreement emphasizes the need for co-existence between GILTI and GloBE rules “to ensure a level
playing field”. It is interesting to note that the Agreement does not “grandfather” the US GILTI rules and
expects the United States to align its GILTI to be consistent with the GLoBE. Also, to ensure a level
playing field, countries are expected to follow the common approach and “will implement and
administer the rules in a way that is consistent with the outcomes provided for under Pillar Two,
including in light of model rules and guidance agreed to by the Inclusive Framework.”

The subject to tax rule (STTR) is very different from the GloBE rules. It is a rule to be implemented
through amending an existing tax treaty or negotiating a new treaty with developing countries. It must
be requested by a developing country. The minimum rate is 9%. The source country’s top up tax is
limited to the difference between the minimum rate (i.e. 9%) and the tax rate on the payment of
interest, royalties and a defined set of other payments.

The October Agreement states that Pillar Two should be brought into law in 2022, to be effective in
2023, with the UTPR coming into effect in 2024. Model GloBE rules, a model treaty provision to give
effect to the STTR were to be developed by the end of November 2021 and a multilateral instrument will
be developed by mid-2022 to facilitate the implement of the STTR in relevant bilateral treaties.

3. Some Truths about the Agreement

Truth #1: It is a political deal only

The Two-Pillar Agreement is not really an agreement in a legal sense as it has no legal effect,
enforceability or durability. It is a “political agreement” that can pave the way for developing legal
agreements. In this sense, the Agreement is momentous. Because taxing rights and fiscal sovereignty
are intertwined with national economic interests and inter-nation trade and economic relations, it is
difficult to reform international tax rules without a political agreement on the broader issues, such as
desirable objectives, the main interests served and trade-offs.

The Agreement is not legally binding on any member of the Inclusive Framework. This is true even in

countries whose constitution does not require the legislature to ratify an international treaty. Under the
constitution of many countries, the executive branch of governments has no authority to commit to the
deal as a modification of their legal systems — to effect a delegation of legislative authority to a coalition
of willing partners. Under public international law, the term “agreement” has a specific meaning; it may



arise from political aspirations and actions by affected countries, but to be an agreement, it must
acquire legal existence via the process by which international deals acquire enforceable legal
authority”.* That typically requires more than the governments of affected countries purporting to
agree.

The Agreement appears to be politically motivated. For example, portraying large MNEs as the “enemy
and the sole culprit for the state of international tax regime appears to be a populist move attempted to
camouflage the failure of BEPS to deliver a reform that would make the international tax regime fairer
and more legitimate.”> In recent years, especially during the COVID pandemic, there have been growing
demands to tax the rich and wealthy MNEs. Through the Agreement, politicians appear to heed to these
demands.

The Agreement can also be viewed as an out-growth of domestic politics. US GILTI rules were first
enacted by the Trump Administration as part of “Make America Great Again” election campaign promise
and are being reformed by the Biden Administration as part of “Made-in-America Tax Plan” (MIA Tax
Plan), which is integral to Biden’s “Build Back Better” election campaign. To finance the unprecedent
investment in infrastructure and social safety net, the MIA Tax Plan depends on the United States’ ability
to raise corporate income taxes on MNEs without being undermined by other countries tax policies
designed to attract US MNEs. In order to secure other countries’ “cooperation” in respect of GILTI, the
United States needs to make some concessions to other countries that desire to tax US MNEs’ profits
based on sales (that is Pillar One). Taxpayers in Europe and other parts of the world demand to tax
profitable MNEs, most of them are US firms, through DSTs. Politicians in those countries reacted by
supporting Pillar One. Twinning the two pillars together in one Agreement represents the outcome of a
political compromise between the United States and other countries, especially European countries.
Taxing big businesses is a politically winning proposition, especially during the COVID pandemic as these
big businesses made excessive profits while ordinary taxpayers had to live through difficult times.

Income tax policies are always connected to political considerations and democratic processes.
However, responding to the annoyance of citizens “is not a matter of high tax policy,” and whether
politics was a motivating cause for Pillar One or an impediment which needed to be managed is not
clear yet.®

There is also global politics at play. After 2008-9 financial crisis, many OECD countries have seen increase
in the cost of social safety net, a rise in inequality and social unrest, and an expansion of xenophobic
nationalism and popularism, resulting in a “retreat from globalization and potentially to war.”” DSTs
imposed by countries in Europe and elsewhere triggered potential US trade sanctions or trade war.
These countries would prefer to appease the US to avoid trade wars.® There is no surprise that the
Agreement was preceded by a G7 deal and then a G20 deal. Including the STTR in Pillar Two is largely
motivated to appease developing country members of the Inclusive Framework. Some developing
countries recognize that the STTR has little to offer to them and Pillar One tax revenue may be
neglectable.

“I just want to reiterate, especially from the perspective of developing countries, so far in the
two-pillar solution, whatever has been agreed is nonbinding — | repeat, nonbinding. Everything
is political,” Chowdhary said. “So developing countries still have time to really consider whether
this agreement, which is going to give them a very, very small amount of money . . . is worth
doing in the first place.”®



Truth #2: A global “consensus” may be largely symbolic

The Agreement represents a “global consensus” in the sense that close to 140 member jurisdictions of
the Inclusive Framework “have agreed to it”. It is difficult to know how many of these jurisdictions have
the necessary technical expertise to fully understand what is in the Agreement, the level of technical
complexity required to implement the Agreement, and fiscal impact of the Agreement. Representatives
of some developing countries publicly stated that the technical discussions were difficult for them to
follow and the data on economic impact on their countries was unclear.® Also, these technical people,
even if they fully grasp the technical elements, may not have had sufficient time to brief their political
leaders before they signed on the deal. Therefore, it is difficult to know if the “consensus” is based on
genuine intention and commitment of the participating jurisdictions. It is quite possible that many
jurisdictions “agreed to” the deal out of “politeness”.

For many developing countries, the revenue/economic impact of Pillar One is unclear or insignificant,
especially in comparison to the revenues under a DST. Meanwhile, concerns about the negative impact
of Pillar Two on fiscal sovereignty seems to be real.

“Stripped down to its bare essentials, Pillar Two can be regarded simply as an ultimatum from a
few powerful developed countries to the rest of the world to the effect that they must tax the
income of resident companies at the agreed minimum tax rate, otherwise the capital-exporting
residence countries would do it for them. The minimum tax would effectively limit the ability of
developing countries to use tax incentives to attract investment by reducing their tax to an

amount less than the minimum tax”.*?

As explained below, Pillar Two is largely to serve the interests of the United States and European
countries. It will likely limit the tax policy choices of developing countries and while forcing them to
adopt exceedingly complex legislation. It is difficult to believe that developing countries “truly” want to
adopt Pillar Two against their own interest. Even if the politicians want to join the “consensus”, the law-
makers in these countries may not.

Even in some OECD member countries, such as Canada, Pillar Two is considered by some commentators
to be inimical to national interests,3 even though the Minister of Finance stated that Canada supported
the Agreement.

In the United States, the Biden Administration’s Build Back Better Act modifies the GILTI to be consistent
with the Pillar Two’s GloBE, ** but owing to the opposition from the Republicans, its chance of becoming
law is slim, at the moment. The US process of implementing Pillar One is even less certain. ¢

Truth # 3: The Global Minimum Tax is the real deal

Even though the Agreement refers to a two-pillar solution and Pillar One and Pillar Two are tied
together to reach a political compromise, Pillar Two, especially the GloBE, is the real deal. Pillar One and
Pillar Two are not connected in terms of their purposes, technical design or actual implementation. They
are not even a “solution” to address the tax challenges arising from the digitalisation of the economy,
such as the problem facing market countries in applying the existing permanent establishment test to
digital business models as many digital businesses fall outside the scope of Pillar One under the
Agreement. The problem of tax competition among countries (or race-to-the-bottom in corporate
income tax) and tax planning by MNEs predate the rise of digitalization and is not a new problem. Pillar
Two is not about solving problems arising from digitalization or globalization of the economy. Neither
pillar deal with issues related to MNEs that are out-of-scope of the pillars.



What the United States really wanted is to ensure that its domestic tax policies are not undermined by
other countries and its MNEs are not subject to taxation in other countries under unilateral DSTs. A
“stable and predictable international tax regime” is good for US MINEs and good for the United States.'’
This is achieved through prohibiting unilateral DSTs and imposing a global minimum corporate tax rate.
Having Pillar Two is key to the United States. Maintaining US dominance in rule-making and driving the
process of international tax reform is good for the United States and other OECD countries.

The “only clear winners are the OECD, the rich countries’ club, and its secretariat who continue to
dominate the international tax regime despite its obvious illegitimacy and past failures.”® Not only the
United States really wants Pillar 2, the EU also want to have Pillar Two for its own reasons. France and
Germany, both strong supporters of Pillar 2, had previously tried to push the EU into a debate on
minimum taxes in order to reduce the pressure on their high nominal corporate tax rates.?® Tax
competition in EU countries cause high-tax countries, such as France and Germany, to not only lose tax
revenues, but also real economic activities to neighbouring states that have lower CIT, lower labour
costs, equally skilled workforce and a sufficient public infrastructure. Their concerns with tax
competition are not new. Tax competition was the main cause of BEPS, especially Action 5.2° But, EU
countries need to have consensus to stop tax competition and could not reach consensus as some
countries were not keen on imposing effective self-restrictions in tax competition. As such, France and
Germany and other high-tax EU countries “welcome” the US arms twisting and “offer of trade peace” by
conceding not to levy DST in order to have Pillar Two.?! There was no surprise that EU immediately
released its draft directive to align with OECD draft model rules for Pillar Two and went further in scope
by including domestic groups. If the draft directive were to be adopted, the GloBE can be an entry into a
Common Consolidated Corporate Tax Base (CCCTB) that has been under discussion for the past decade
or s0.%

Truth #4: Pillar One is tiny and stands alone

Pillar One is tiny in terms of its scope, revenue impact and effect in solving the problem of digital
taxation. It affects only a small number of MNEs (in-scope MNEs) and a small fraction of their profit.
Assuming that the average profitability of in-scope firms is 25%, a 25% reallocation percentage would
reallocate no more than 3.75% of corporate profits to market countries.? If each of the Inclusive
Framework member jurisdictions is entitled to share the taxing right over this amount of profit, the
amount of profit taxable in each jurisdiction is tiny for most jurisdictions. Only high-income jurisdictions
are likely to gain some meaningful tax revenue under Pillar One. The fact that the United States, one of
high-income market jurisdictions, claimed that it would not lose tax revenue under Pillar One?* explains
why other countries won’t gain much because Pillar One is about re-distribution of taxing rights, not
creation of any new taxing rights overall.

Pillar One has little impact on solving the problem of taxing digital businesses. Firstly, it is unlikely that
the United States will adopt Pillar One because of the partisan nature of the US law-making process. If
so, there is little point for other countries to adopt Pillar One. Secondly, the United Nations Tax
Committee choose to solve the problem confined to the digital economy through Art 12B of the UN
Model Convention. Whether or not Article 12B is better than Pillar One, it shows an alternative and may
weaken the attractiveness of Pillar One. Thirdly, even if Pillar One were adopted, it will apply only to a
limited number of MNEs engaged in remote sales, as most in-scope MNEs have physical presence in
market jurisdictions and out-of-scope MNEs engaged in digital businesses are not subject to Pillar One.

The Amount A in Pillar One is really “modest”. “A cynic might take the view that the reason the OECD
looked to residual profits was to make the allocation to market countries look like more than it is and to
make it harder to expand the proposal to a broader group of companies”.? “Irrespective of the



allocation method, the small ambition of Pillar One is striking”!%® Nigeria refused to sign on to the

Agreement on the ground that it would not be better off under Pillar One than under a unilateral DST.
The fact that DSTs are being imposed or proposed in many countries shows that market countries want
to tax digital business. The claim that the entire economy is digitalized and it is impossible to ring-fence
the digital economy from the rest of the economy for tax purposes is not very convincing. By removing
automated digital services and consumer-facing businesses as targeted businesses under Pillar One
effectively takes away market countries’ power to levy DSTs while not giving them the equivalent tax
base. This is disingenuous. As such, “the agreement completely disregards the focus of the post-BEPS

work on the digital economy”.?’

The Agreement gives the impression that the two pillars constitute a package to address the tax
challenges arising in a digitalized economy. After all, it is an out-growth of BEPS Action 1 designed to
address tax challenges arising in a digital economy. The two pillars are also apparently negotiated as
part of the “compromise” and “trade-off” between the United States and other countries. However,
Pillar One stands alone in respect of the methods of implementation and the chance of being adopted
into law. While the signs of adopting Pillar Two are clear, that is, the US already has GILTI, the EU has
published a proposed directive to incorporate Pillar 2 into EU law, some other jurisdictions may make
sure their corporate ETR is at least 15%, there are no clear signs that the US can adopt Pillar One. On the
contrary, Canada has decided to introduce unilateral DST in case Pillar One fails, and several countries
continue to levy DSTs under a compromise arrangement with the United States before Pillar One
becomes law. The need for revenue from taxing digital businesses and lack of confidence in the
implementation of Pillar One are likely the main reasons for this development.

The technical design of Pillar One involves many fundamental and hard-to-solve legal issues that are
discussed in more detail in Part 4 of this paper. Therefore, Pillar One appears to be quite unsteady.?

Truth #5: Neither pillar is really about digital economy

As mentioned already, Pillar Two is not about digitalized economy. Pillar One does little to address the
fundamental challenges facing the international tax system. One is the traditional physical-presence
test in the PE definition is ill-fit for remote businesses or any business that can employ local agents as
“captive” and leave no business profits in the market country. Examples are traditional services
businesses, such as entertainment, travel, insurance and re-insurance, freight and logistics, airlines and
shipping, tele-communications and international capital markets. The new digital business models
extend this list to taxi, IT and services of almost every kind. (BEPS Action 1). Pillar One does not address
the PE problem, but introduces a sales-based nexus applicable only to a small number of large MNEs.
Therefore, Pillar One can been seen as a “band-aid” solution to a serious problem.

Another fundamental challenge is transfer pricing. Applying the arm’s length principle in accordance
with the OECD Transfer Pricing Guidelines is exceedingly complex. In some cases involving intangibles or
group synergetic benefits, the application relies on the use of hypotheticals which are close to fictions.
Pillar One’s formulary apportionment method for Amount A is an excellent step in the right direction in
addressing this problem, but it is applied in addition to the existing transfer pricing rules, not instead of
them. Moreover, since most, if not all, of the largest 100 MNEs that are potentially in-scope of Pillar One
have physical presence in major market countries, Amount B is important. But, the Agreement has only
a short paragraph about Amount B:

The application of the arm’s length principle to in-country baseline marketing and distribution
activities will be simplified and streamlined, with a particular focus on the needs of low capacity
countries. This work will be completed by the end of 2022.



This statement about “simplification” and “streamlining”, not about solving the core problem. There is
nothing about allocating intangible or residual profit or group synergetic profit, which is earned,
presumably, by all members of the MNE group.

At a more basic level, digitalization of the global economy contributes to the worsening of inequity
between nations or the so-called South-North problem.?® There is nothing in the Agreement to address
this “digital divide”. To the contrary, there are reasons to think that both pillars further the interests of
developed countries and the Agreement represents a new form of colonization.3°

Truth # 6: There are few new tax ideas, but significant constraints on tax sovereignty

The Agreement is “innovative” in the manner it was reached, that is a multilateral process, led by the
OECD and backed by the G20. It is a top-down approach. Previously, changes to international tax rules
were made bottom-up, typically originated in the United States or other OECD countries, and emulated
by other countries out of their own best interests.3! The League of Nations (predecessor of the United
Nations) developed model bilateral tax treaties as opposed to mandatory multilateral conventions or
model domestic tax rules. The OECD and UN continue to rely on model bilateral treaties to influence
international tax development. The OECD has also published “soft laws” in the form of, among others,
Commentaries on the model treaty, guidelines on the application of the arm’s length principle. The
G20/OECD led Base Erosion and Profit Shifting (BEPS) Project (2013-2015) was the world’s first
multilateral process for devising specific rules (mostly anti-avoidance rules) for countries to adopt,
introducing a peer-review process for monitoring implementation, and a public international law
instrument to speedily amend bilateral tax treaties (i.e. the MLI). The two-pillar Agreement extends this
multilateral process to creating new, universal substantive tax rules for countries to follow and a
multilateral tax convention to redistribute taxing rights.

However, in terms of ideas about international taxation, the two-pillar Agreement has no new ideas.
Pillar One is based on the idea of formulary appointment based on sales that has been implemented in
the United States since the 1930s.32 The notion of “residual profit” has been used in transfer pricing
since the mid-1990s. Pillar Two is based on the idea that underlies the controlled foreign corporations
(CFC) rules that were enacted in the United States in the 1960s and the “harmful tax competition”
initiative adopted by the OECD in the late 1990s and reflected in BEPS Action 5.

Arguably, Pillar Two undermines the value-creation principle that is the bedrock of the BEPS project or
BEPS 1.0 (2013-2015). Pillar Two gives the taxing right to the MNE group’s ultimate parent entity’s
headquarter country, regardless of any contribution of such country in creating the value and profit that
is low-taxed. In other words, Pillar Two assumes the headquarter country is entitled to tax the profit
earned in another country.

On the other hand, with respect to limiting tax sovereignty, the Agreement breaks new ground in at
least three ways: (1) It mandates “universal rules” be adopted by countries, irrespective of differences in
their legal culture or economic and fiscal interests. (2) It contains a moratorium on the imposition of
DSTs. (3) The Agreement treats “taxing rights” as “trade-able” between countries. This is particularly
true in the case of Pillar Two, which allows one country to “tax back” profits where other countries have
not sufficiently exercised their primary taxing rights. Such taxing back was not contemplated by the
international tax regime during the era of the League of Nations and was limited to passive or mobile
income under the CFC rules. Pillar Two now extends this to active business income that has a closer
affiliation with the value-creation jurisdiction. Pillar Two allows industrialized states to curb developing
countries from using tax incentives to attract foreign investment.



Truth # 7: The “flawed” existing international tax regime remains intact

The Agreement superimposes the pillars onto the existing corporate income tax system, thus leaving the
existing and “flawed” international tax system largely unchanged. For example, the deficiencies in
applying the permanent establishment nexus to remote businesses remain. The difficulties in applying
the transfer pricing methods to global businesses, especially intangible income or synergetic gains, are
not addressed by either Pillars explicitly, although the Amount B element of Pillar One may reduce some
complexity for some developing countries and Pillar Two may reduce the incentives for in-scope MNEs
to use transfer pricing strategies to shift income offshore. Outside the scope of Pillar One and Pillar Two,
these difficulties remain.

In the event of the two pillars collapse, there may be a chance for the international tax regime to evolve
from the “rubles of the pillars”.3* That may be, at the end of the day, the real meaningful impact of the
Agreement. It seems very likely that many countries would move on from the traditional idea of nexus
based on physical presence to sales-based taxation. Empowered by the normative idea such as the value
creation principle adopted in BEPS project and the experience of collecting DSTs in some jurisdictions,
many countries may realize that they actually can readily tax remote sellers.

4. Some Legal Realities

Reality #1: No taxation without law

It goes without saying that taxation is a matter of law. A tax can be charged only through domestic law.
Conflicting domestic laws are “coordinated” through bilateral or multilateral agreements. Under the rule
of law, only the legislature can impose income tax obligations on corporations through legislation. Even
in common-law countries, tax law is statutory and there is no judge-made tax law that create tax
obligations. The legislature generally uses tax law to implement various key policy objectives, including
raising revenue, encouraging economic growth through incentivizing corporate activities and
investment, or back-stopping progressive personal income taxation and redistribution of social income.

Reality #2: The Inclusive Framework or the OECD has no taxing powers

The Inclusive Framework is not a supra-national organization that has any taxing power, or any legal
power to bind its members. In fact, there is no international organization that has such taxing power.
The League of Nations and United Nations were not given any power to levy taxes by their member
countries. That is why their role in international taxation is limited to devising model tax conventions for
countries’ reference. In 2021, the Group of 77 and China advocated to upgrade the UN Committee of
Experts on International Tax Cooperation in Tax Matters to an inter-governmental subsidiary body of the
Economic and Social Council (ECOSOC) of the UN.3> Such proposal is unlikely to be acted upon because
of opposition from the United States and OECD countries.

The OECD has played an important role in maintaining the current international tax order by providing
international “standards” or guidelines, updating the OECD Model, providing technical expertise to the
Inclusive Framework, and mediate the interests of the US and other OECD member countries (especially
members of the EU). However, the OECD has no power to introduce tax rules to bind its members, let
alone non-members.

The World Trade Organization rules impinge on national policy-markers’ freedom to formulate tax
policies that may impede free trade. The WTO Dispute Settlement Body has issued rulings in connection



with several disputes over taxes affecting trade (Daly). But, the WTO does not get involved in tax
reforms, domestically or internationally.

A main reason for not having any international tax organisation is that countries want to preserve their
fiscal autonomy and independence.3® Taxation is the life-blood of a state. Without fiscal capacity, it is
difficult for the state to provide the public goods and services desired by citizens. The diversity in fiscal
interests (or spending choices) of various countries makes it impossible to have any international
agreement on tax policy or tax law design. That was why no multilateral model convention was
developed by the League of Nations in the 1930s. Little has changed since then, in spite of globalization
of the economy; the political system that determines the fiscal and tax policies remains nation-based.

Reality #3: A global political deal cannot work without domestic law

Domestic law is the only type of law than can create a tax charge on MNEs. International tax rules are
found in domestic tax law and bilateral tax treaties. Because tax treaties only reduce a taxpayer’s tax
determined under domestic law, tax treaties do not create any tax liability and exclusively “relieving” in
nature. In fact, as BEPS Action 6 report shows, tax treaties are often used by taxpayers to avoid tax in
both treaty partner countries. Therefore, the “real” international tax rules are found only in domestic
law. There is why the implementation of Pillar One or Pillar One requires changes in domestic law.

The Agreement seems to have given the OECD unprecedented power to draft model rules for Pillar Two
and Pillar One and provide commentaries. It is unclear how these model rules will be translated into
domestic laws and the legal status of these OECD model rules and interpretation guidance. In the case of
the model rules for Pillar Two, the OECD has already introduced elements that are not in the
Agreement; examples are the undertaxed PROFIT (as opposed to “payment) tax and the QDMTT. In
order to make the political deal actually work in practice, it is inevitable that the OECD creates technical
rules that can take effect in law. However, the OECD is, in effect, writing tax laws for countries, a power
that few countries are willing to cede to the OECD whose officials are not elected by anybody in any
country, even OECD member countries.

National corporate tax policies and laws are different for fiscal policy and legal reasons. Countries use
tax incentives to encourage certain corporate investment and activities, such as research and
development, regional development, and investment in certain sectors, such as oil and gas, or
investment in environmental technology.

Corporate income tax law relies on general laws to operate. Different legal systems lead to different
corporate tax rules. For example, whether an entity is a corporation is determined by the corporate law,
and the validity of corporation transactions is governed by contract law, intellectual property law, and
other laws. National laws are different, resulting in different characterization of entities and
transactions, or the hybrid entity or instrument problem. Such divergence in general laws is often the
basis for tax planning or the cause of the problem of “stateless income”. For example, such divergence
contributes to the problem of transfer pricing and the difficulty of applying the arm’s length principle. A
special purpose entity can be created in a tax haven jurisdiction to provide financing or hold valuable
intangibles to reduce taxable profit in high-tax jurisdictions. Pillar Two may reduce the seriousness of
the problem but cannot fix it.

A fundamental bane of corporate income tax is the legal fiction — each corporation is recognized as a
separate legal personality. Pillar One and Pillar Two adopt a group consolidation approach to address



this bane. However, reconciling the group approach and the separate entity approach in existing law is
not going to be easy.

Reality #4: Divergent national interests have prevented multilateral tax conventions in
the past

A new multilateral convention is necessary to implement Pillar One and part of Pillar Two (i.e., the STTR
element). However, history has shown that similar multilateral conventions were attempted, but failed,
because countries did not cede their tax autonomy to a multilateral convention that could not represent
their interests and it was difficult to a multilateral convention that could address diverse national fiscal
interests.

Has the digitalization of the economy brought about “standardization” of national fiscal interests and
national corporate tax laws? The answer has to be “No”. First of all, the US interest in Pillar One is
different from that of other countries because the US is the home jurisdiction of in-scope MNEs, stands
to “lose” tax revenues while most other countries are predominantly market jurisdictions, and, in
theory, could gain some revenues. Canada hedges its bets by asserting its sovereignty — writing its own
DST law, but defer to the multilateral agreement if it is implemented.?” Secondly, developing or capital
importing countries have different interests from capital exporting countries. Even among developing
countries, there is divergence in corporate tax policies. Some chose not to impose corporate tax and
some chose to have high nominal tax rates but offer targeted tax incentives.

Some members of the Inclusive Framework reportedly received “some arm twisting” to join the deal.3®
They may decide to “vote with their feet” when it comes to signing the multilateral convention. This is
particularly true when changing domestic tax law through multilateral agreement requires constitutional
amendment. Also, there are no promising signs that the United States will sign and ratify the multilateral
convention. When Pillar One or Pillar Two is translated into concrete amounts of tax revenues or impact
on jobs and economic growth, some countries may realize that they are better off not to be limited by
the multilateral convention.

The tight timeline for implementing the pillars is likely to “scare away” some countries. This is exactly
what occurred with the BEPS agreements into which some countries were rushed and eventually
ignored for most purposes. In the case of Pillar One, one commentator says: “the agreement
decimated the magnitude of permissible source taxation by market economies of the largest
corporations in the world in comparison to all former proposals by the OECD itself”; any comparison of
such an impact would clearly embarrass developing country politicians who may not view that was a
problem at the moment when they are pressured by the OECD and the richest countries. However, over
time, the numbers will be exposed, and the likely response would be unilateral measures and aggressive

interpretations of the agreement” .4

Ultimately, “rules that restrict countries from acting in their best interests could hurt nations on both
ends of the financial spectrum, and the United States stands to lose under a regime that would require it
to hand over a portion of its tax base but receive nothing in return.”*

Reality #5: It is challenging to operate parallel tax systems

Assuming a country adopts Pillar One and/or Pillar Two into domestic law, it will have parallel corporate
tax systems: the global system that is based on consolidated financial accounting values and the existing
system that is based on taxable income determined for each entity.

In the United States, if the GILTI regime is considered equivalent to Pillar 2’s GIoBE regime, there will be
no parallel as GILTI is part of the domestic law already. In other countries, Pillar 2 will operate in parallel



to the existing system. It is not limited to international tax rules, such as CFC rules and transfer pricing
rules, but also general domestic corporate tax incentives that affect the computation of ETR. A country
like Canada, for example, will need to review its tax incentives for research and development and other
activities in order to ensure its ETR is 15% or more so that what Canada gives up by offering tax
incentives is not picked up by a corporation’s foreign parent’s jurisdiction under the Income Inclusion
Rule.

For all countries, adopting Pillar One will mean a brand-new taxing system that relies on a new nexus
test and global formulaic allocation method for in-scope taxpayers. To the extent that in-scope MNEs
have physical presence in a market jurisdiction, the existing rules and Pillar One rules need to be
reconciled to prevent double taxation.

Furthermore, every country that adopts both Pillar One and Pillar Two need to figure out how the two
tax systems intersect with one another. For example, is Pillar One tax a “covered tax” for computing the
ETR under Pillar Two? Can Pillar One tax be credited against the top-up-tax in Pillar Two? Will Pillar One
tax be allocated to each jurisdiction before or after the double taxation relief is applied?

Reality # 6: Complexity

There has been a vast body of commentaries on the two pillars and the US GILTI. A universal reaction is
complexity. The OECD Model Rules for Pillar Two take up over 70 pages and the OECD Guidance will
likely be more lengthy, and that is the case without addressing the STTR element of Pillar Two.

From the perspective of developing countries, the technical complexity is intimidating, overwhelming
and the rules are difficult to comprehend. From the perspective of developed countries whose existing
tax rules are already exceedingly complex (e.g., the Canadian Income Tax Act has over 1 million words
and the print version weighs over 1 kilogram), adding the layers of Pillar One and Pillar Two will make
the tax system even more complex.

It is possible that the two Pillars crush under their own weight of complexity and contradictions. The
United States GILTI and BEAT were written by the IRS/Treasury tax experts for US taxpayers who pay
advisers large sums of money to make sense of and comply with them. The OECD draft model rules are
similarly complex. It is hard to see how that model is replicable in many other countries, yet the OECD’s
model global minimum tax rules are just as complex, if not more so. How can that work for simpler tax
systems?#?

In smaller countries, such as New Zealand, a legitimate question is whether it is worthwhile to bother
with implementing either pillar if the additional revenue impact is unclear or insignificant:*

New Zealand’s commitment to BEPS 2.0 is a sign that it accepts the OECD arguments

around the greater global good. This means the complexity created for some businesses

and the potential restrictions on our tax policy choices is considered to be worth it.

Similar to New Zealand’s embrace of the BEPS 1.0 measures, there is the desire to be a

good global citizen and play our part in the expectation that a multilateral approach will

be of greatest benefit.

The analysis supporting New Zealand’s BEPS 2.0 commitment will be of interest, when
released. Inland Revenue’s upcoming Long Term Insights Briefing will look at the impact
of tax on productivity and the cost of capital. The additional tax that BEPS 2.0 might
impose is unlikely to shift the dial on investment decisions. However, the cost of
complying might. The BEPS 2.0 rules and their application will be complex, no matter how
much simplicity is desired.



Reality #7: Uncertainty

In spite of the efforts of the OECD to ensure “tax certainty”, the two pillars have “extraordinary
uncertainty”.** Such uncertainty exists at the level of rule-design, concluding multilateral conventions,
transposition of global rules into domestic law, disputes resolution, compliance and administration.

With respect to rule-design, the OECD model rules for Pillar Two are supposed to be template for
domestic legislation, but due to the divergence in domestic legislation in close to 140 jurisdictions, it is
impossible to be precise and concise. Therefore, uncertainty is built in the process of creating a global
template for national laws. There are also uncertainty arising from using financial accounting values for
determining tax liability and using novel concepts, such as the new nexus in Pillar One and
determination of ETR on a jurisdiction-by-jurisdiction basis for members of a consolidated group.

The multilateral convention on Pillar One and its interaction with existing bilateral tax treaties can be
uncertain, especially in respect of Amount B and the dispute prevention and resolution mechanism.
More importantly, the timing and ultimate outcome are uncertain at this moment.

One recalls that the MLI — which simply incorporated previously agreed, BEPS-related
treaty changes into a legal instrument — was not opened for signature until more than a
year after the BEPS final reports were released. The time needed to draft and reach
agreement on the BEPS 2.0 multilateral agreement, which must address many more
concerns and develop substantive language largely from scratch, could reasonably be
expected to be a multiple of that. Thus, interested parties likely have a few more years to
ponder the anticipated intricacies of such an innovative agreement.*

Furthermore, in the absence of a multilateral convention or similar public law instrument to enforce a
‘common approach” to Pillar Two, it is uncertain about how a common approach is interpreted and
enforced, and by whom. It is possible that some countries continue to engage in a race-to-the-bottom
tax competition outside Pillar Two (e.g., for smaller MNEs and domestic corporations) while ensuring a
15% ETR for in-scope large MNEs. Is that allowed? What if countries design their QDMTT in a way to
formally comply with the common approach, but subsidize MNEs through non-income-tax measures
(such as grant or payroll tax or property tax incentives)? If countries’ translation of the model rules vary
from one another, how will the divergence by managed? If there are tax disputes arising from such
divergence, what is the dispute resolution system? There are no answers, yet.

The tax certainty mechanism in Pillar One is full of ambiguities and unrealistic assumptions about the
behaviour of taxpayers and tax administration of participating jurisdictions.* The ad hoc nature of the
mechanism also renders it very uncertain. It is difficult to see how developing countries that have little
experience or faith in tax arbitration will trust the tax certainty process.

Conclusion

For anyone interested in international taxation, the current moment is really exciting because we are
witnessing a multilateral, open process attempted to transform a century-old regime. The outcomes of
this process are not yet clear or certain because the fundamentals that shaped the existing system
remain more or less unchanged in the past 100 years: each state is fiscally responsible and accountable
to its citizens in its own ways and there is no international government that has the power to impose
taxes. Taxing rights are directly translated into revenues to pay for public spending on hospitals, social
welfare and national defence, among others. Because Pillar One and Pillar Two distribute taxing rights
among jurisdictions and such distribution is, by definition, a zero-sum game, they produce winners and



losers among states. Reaching a genuine and legally enforceable global agreement requires participating
states to feel that they all win something. Finding a way for each of the 140 jurisdictions to feel that they
are a “winner” may be akin to chasing a rainbow.

1 See Statement by the Inclusive Framework (Political Agreement) in October 2021
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-
the-digitalisation-of-the-economy-october-2021.htm. For details, see OECD draft Model Rules on Pillar 2,
https://www.oecd.org/tax/beps/oecd-releases-pillar-two-model-rules-for-domestic-implementation-of-15-
percent-global-minimum-
tax.htm#:~:text=The%20Pillar%20Two%20model%20rules,G20%20Inclusive%20Framework%200n%20BEPS; the
United Kingdom consultation paper published in January 2022,
https://www.gov.uk/government/consultations/oecd-pillar-2-consultation-on-implementation; EU draft directive:
https://ec.europa.eu/taxation_customs/system/files/2021-12/COM 2021 823 1 EN_ACT partl v11.pdf; and
OECD, “Public Consultation Document, Pillar One — Amount A: Draft Model Rules for Nexus and Revenue
Sourcing” (Feb.4-18, 2022), https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-
amount-a-nexus-revenue-sourcing.pdf

2 For selected commentaries, see Y. Brauner, “Agreement? What Agreement? The 8 October 2021, OECD
Statement in Perspective” INTERTAX, vol.50, Issue 1, 2022, 2; G.S. Cooper, “Building on the Rubble of Pillar One”,
Bulletin for International Taxation, 2021 (Volume 75), No. 11/12; M. Herzfeld, “Does the OECD Deal Reset The
International Economic Order?”, Tax Notes Int’l, Dec.20, 2021, 1317; J. Li, “The Legal Challenges of Creating a
Global Tax Regime with the OECD Pillar One Blueprint” Bulletin for International Taxation, 2021 (Volume 75), No.
2; S. Wilkie, “Next Steps for the OECD Pillars: Moving from a Political Deal to an Enforceable Law”, Tax Notes Int’l,
Nov.22, 2021 889-903; S. E. Shay, “The Deceptive Allure of Taxing ‘Residual Profits’”, Bulletin for International
Taxation, 2021 (Volume 75), No. 11/12; L.A. Sheppard, “DeFANGed International Taxation” (Part 1 to Part 4) in Tax
Notes Federal: Part 1- Mar.1, 2021 1465; Part 2 - Mar. 15, 2021, p. 1659; Part 3 - Oct. 25, 2021, p. 429; and Part 4 -
Nov. 1, 2021, p. 603.

3 See note 1, above.

4 Wilkie, note 2 above, at 895.

5 Brauner, note 2.

6 Cooper, note 2 above, at 5/12.

7R. Avi-Yonah, “The International Tax Regime at 100: Reflections on the OECD’s BEPS Project”, Bulletin for
International Taxation, 2021 (Volume 75), No. 11/12 .

8 W. Cui, “New Puzzles in International Tax Agreements”, https://papers.ssrn.com (Jan.18, 2022).

9S.S. Johnston, “OECD Pillar 2 Subject-to-Tax Rule Falls Short, Officials Say”, Tax Notes, Jan.27, 2022.

10 Tax Analysts, “The Global Minimum Tax and the Developing World: Transcript”, available at Tax Notes
International, posted on Feb.2, 2022 (hereinafter the “Transcript”).

11 Brauner, supra note 2; Wilkie, supra note 2.

128.J. Arnold, “The Evolution of Controlled Foreignh Corporation Rules and Beyond” 73 Bulletin Int’| Taxation, 12
(2019), at sec.6.2.2; C. Burnett, “Attribution Across Borders — From CFC Rules to Pillar Two” in G. Kofler, R. Mason
and A. Rust, eds., Thinker, Teacher, Traveler: Reimagining International Tax (IBFD 2021), at 136.

13 N. Boidman and M.N. Kandev, “Canada at the Crossrods of International Tax Reform: Between Harmonization
and Tax Competition”, Bulletin for International Taxation, 2021 (Volume 75), No. 11/12; A. Nikolakakis, “Aligning
the Location of Taxation with the Location of Value Creation: Are We There Yet?!” Bulletin for International
Taxation, 2021 (Volume 75), No. 11/12.


https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.htm
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.htm
https://www.oecd.org/tax/beps/oecd-releases-pillar-two-model-rules-for-domestic-implementation-of-15-percent-global-minimum-tax.htm#:%7E:text=The%20Pillar%20Two%20model%20rules,G20%20Inclusive%20Framework%20on%20BEPS
https://www.oecd.org/tax/beps/oecd-releases-pillar-two-model-rules-for-domestic-implementation-of-15-percent-global-minimum-tax.htm#:%7E:text=The%20Pillar%20Two%20model%20rules,G20%20Inclusive%20Framework%20on%20BEPS
https://www.oecd.org/tax/beps/oecd-releases-pillar-two-model-rules-for-domestic-implementation-of-15-percent-global-minimum-tax.htm#:%7E:text=The%20Pillar%20Two%20model%20rules,G20%20Inclusive%20Framework%20on%20BEPS
https://www.gov.uk/government/consultations/oecd-pillar-2-consultation-on-implementation
https://ec.europa.eu/taxation_customs/system/files/2021-12/COM_2021_823_1_EN_ACT_part1_v11.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-nexus-revenue-sourcing.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-nexus-revenue-sourcing.pdf
https://papers.ssrn.com/

14 Canada, “Statement by the Deputy Prime Minister on New International Tax Reform Agreement”, Oct.8, 2021,
https://www.canada.ca/en/department-finance/news/2021/10/statement-by-the-deputy-prime-minister-on-new-
international-tax-reform-agreement.html

15 For an overview of the Build Back Better Act in respect to GILTI, see R.S. Avi-Yonah, “First Impressions of the
International Tax Provisions of BBB: A Reasonable Compromise”,
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3956592 (Dec.28, 2021).

16 American commentators and lawmakers have serious concerns with Pillar One; see M. Helzfeld, “Pushing Pillar 2
Past Congress”, Tax Notes Federal, July 19, 2021, 363.

17 Herzfeld, note 2 above.
18 Brauner, note 2 above.

19 ]. Hey, “Global Minimum Taxation (GloBE): What Is It About and What Could Be a European Answer?” in Kofler,
Mason and Rust, note xx, at 250-251; and L. A. Sheppard, “EU Year in Review 2021: Creeping OECD Convergence”,
Tax Notes International, Jan.3, 2022, at 11.

20 Hey, ibid., at 251.

21 Hey, ibid.

22 Hey, ibid.

2 Shay, note 2 above.

245.S. Johnston, “U.S. Pillar 1 Tax Pitch Is Largely Revenue Neutral, Yellen Says”, Tax Notes, Jun.9, 2021.
%5 Shay, note 2 above, at 7.

26 |bid.

27 Brauner, note 2 above, at 3.

28 i, note 2 above.

2 See S. Dean and A. Waris, “Ten Truths about Tax Havens: Inclusion and the “Liberia’ Problem”, Emory Law
Journal, Vol. 70, No. 7, 2021, Brooklyn Law School, Legal Studies Paper No. 670, Available at
SSRN: https://ssrn.com/abstract=3822421 (UN study).

30 Brauner, note 2 above.

31 Avi-Yona, note 2 above; Li, note 2 above.
32 Avi-Yonah, note 2 above.

33 Nikolakakis, note 13 above.

34 Cooper, note 2 above.

35 See http://www.q77.org/statement/getstatement.php?id=170407b.

36 M. Herzfeld, “Are Pillars 1 and 2 Compatible with Sovereignty and Democracy?” Tax Notes Federal, Dec.7, 2020,
1557.

37 Wilkie, note 2 above.

38 N.A. Sarfo and S.S. Johnston, “A Brave Bet: The Inclusive Framework’s High-Stake Future”, Tax Notes
International, Dec.20, 2021, 1326.

39 Brauner, note 2 above, at 4.

40 Brauner, note 2 above, at 4.


https://www.canada.ca/en/department-finance/news/2021/10/statement-by-the-deputy-prime-minister-on-new-international-tax-reform-agreement.html
https://www.canada.ca/en/department-finance/news/2021/10/statement-by-the-deputy-prime-minister-on-new-international-tax-reform-agreement.html
https://ssrn.com/abstract=3822421
http://www.g77.org/statement/getstatement.php?id=170407b
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3956592

41 M. Herzfeld, “Are Pillars 1 and 2 Compatible with Sovereignty and Democracy?” Tax Notes Federal, Dec.7, 2020,
at 1562.

42 See Burnett, note 12 above, at 138.

43 D. Elwela, “BEPS 2.0 — The Final Frontier”? KPMG New Zealand,
https://home.kpmg/nz/en/home/insights/2021/10/beps-2-0-the-final-frontier.html

4 \W. Schon, “Is There Finally an International Tax System?” in Kofler, Mason and Rust, note 2 above. at 488

45 M. C. Bennett, “Contemplating a Multilateral Convention to Implement OECD Pillars 1 and 2”, Tax Notes
International, June 11, 2021.
46 Sheppard, note 2 above.


https://home.kpmg/nz/en/home/insights/2021/10/beps-2-0-the-final-frontier.html

RFRCAETT REOERBBCEIR: FAHERFTNIREHIL
2 G
Gt
Abstract: ST T XU RE 7 S 1 A BRBLISC IR G- EoR S92 FAR AR 2 1\ Ak
BT, s 5%,

Keywords: [EFrfill; XA BREMERL: SBRFBIILR;  G20/0ECD Fi 212 iufn
FE#F (BEPS) 28 thEL

Y gl%

PEBE S 2 e 2N, G20/0ECD BB 2 AnRlE % (BEPS) L2 EHESL B 71
X R 57 AL BUSCE 5 B DA T SRk i CBURfRIFR “ XA AR 5 “ 47 D
VISR TER RN ERES T XL . BRIRZILEN “I s COBMER
BEmETE “FEatkm” , A firsd “stkBrERAEE” , b5 EE
() “FRH R, B CHEERENT o 24, XML R T A AR A,
ARG ? AR A R E RN EIE & L Bk, areetta 2 k2 EACH, &
FIA B E R R AE IR, SR e e S S AR AR I SEIR B V. B AN IX
TR R AR R, HHE OSSR

* 2R, INERA TR B R BR R .

PR, DA A D I SRR 55 SR M Lk bl X B 5% SR

155 I, 2021 4F 10 AR AMEMELRA A I (BUAFEIR) https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-add
ress-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.htm. =T 4N %, 2 M, OECD 4k
TR SZIEAEAR https:/iwww.oecd.org/tax/beps/oecd-releases-pillar-two-model-rules-for-domestic-implementation-of-15-perce
nt-global-minimum-tax.htm#:~:text=The%20Pillar%20Two%20model%20rules,G20%20Inclusive%20Framework%200n%20B
EPS; J&[ET 2022 4 1 A K AWK EH SCAF https:/lwww.gov.uk/government/consultations/oecd-pillar-2-consultation-on-imple
mentation; KX 2354 B % https://ec.europa.eu/taxation_customs/system/files/2021-12/COM_2021 823 1 EN_ACT _partl_v1
Lpdf; LAJ OECD AMEMISCAF,  (GCk:—&#l A: BREEFERAKRIEIBSI IR ESR) (2022 4F 2 1 4—18 ) http
s:/iwww.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-nexus-revenue-sourcing.pdf.

2 SRR PR PE TR, | Y. Brauner. Agreement? What Agreement? The 8 October 2021, OECD Statement in Perspective[J]. |
ntertax,2022,50(1):2; G.S. Cooper. Building on the Rubble of Pillar One[J]. Bulletin for International Taxation, 2021,75(11/1
2); M. Herzfeld. Does the OECD Deal Reset the International Economic Order?[J]. Tax Notes Int’l, Dec.20, 2021:1317; J. Li.
The Legal Challenges of Creating a Global Tax Regime with the OECD Pillar One Blueprint[J]. Bulletin for International Taxati
on, 2021,75(2); S. Wilkie. Next Steps for the OECD Pillars: Moving from a Political Deal to an Enforceable Law[J]. Tax Notes
Int’l, Dec 1, 2021:889-903; S. E. Shay. The Deceptive Allure of Taxing “Residual Profits”[J]. Bulletin for International Taxatio
n, 2021,75(11/12); L.A. Sheppard. De-FANGed International Taxation (Part 1 to Part 4)[J]. Tax Notes Federal, Part 1- Mar.1, 2
021:1465; Part 2 - Mar. 15, 2021:1659; Part 3 - Oct. 25, 2021:429; and Part 4 - Nov. 1, 2021:603.


https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.htm。关于详细内容，参见OECD支柱2
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.htm。关于详细内容，参见OECD支柱2
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.htm。关于详细内容，参见OECD支柱2
https://www.oecd.org/tax/beps/oecd-releases-pillar-two-model-rules-for-domestic-implementation-of-15-percent-global-minimum-tax.htm#:~:text=The%20Pillar%20Two%20model%20rules,G20%20Inclusive%20Framework%20on%20BEPS；英国发布于2022年1
https://www.oecd.org/tax/beps/oecd-releases-pillar-two-model-rules-for-domestic-implementation-of-15-percent-global-minimum-tax.htm#:~:text=The%20Pillar%20Two%20model%20rules,G20%20Inclusive%20Framework%20on%20BEPS；英国发布于2022年1
https://www.oecd.org/tax/beps/oecd-releases-pillar-two-model-rules-for-domestic-implementation-of-15-percent-global-minimum-tax.htm#:~:text=The%20Pillar%20Two%20model%20rules,G20%20Inclusive%20Framework%20on%20BEPS；英国发布于2022年1
https://www.gov.uk/government/consultations/oecd-pillar-2-consultation-on-implementation
https://www.gov.uk/government/consultations/oecd-pillar-2-consultation-on-implementation
https://ec.europa.eu/taxation_customs/system/files/2021-12/COM_2021_823_1_EN_ACT_part1_v11.pdf
https://ec.europa.eu/taxation_customs/system/files/2021-12/COM_2021_823_1_EN_ACT_part1_v11.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-nexus-revenue-sourcing.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-nexus-revenue-sourcing.pdf

= WA

(—) @A

MIER ERFE, RFXCHETT RN AERFE (5 50 M (2 70 FAES
Gre ARG EHVEE. B &8 IWOCKRER. BUERRE . 2E. B8
FOy RS RN 22 A . THBROBEAERL. BISCHEE. &80 By [EE . SRS sLiE . i
TALEE: BARBETR. B EAVERE . AT A ROBLR R B R
B HARHER . Wi 5AERTIE BB HIE (GILTD HAE. MBI
(STTR) FNSLi. Pk EZA AN ST ST R TR, JF0E TN,
F4% BEPS £ 25 1 HE B2 75 56 il ) H 2L I

(=) IHE—

SAE—H T B SO IbR . R S — IR T RO B A BBk R Y BEPS 58 1
WATEIE R, BRI T RSB (DST) MIIE4 1, (HH I BIFER RS IER .
AW AR —F R BE A, Ml EREX B ARRY) 100 KBS K1 EE E
AV AE 130 4 R B AR AL o BT DA AT — B AR A 4 3] - 1R B0 e 450 1) 5 22 e fy —
BT g A AR A 7 Bl

TESCHE—, B IR T BREN AR 200 2R G AT 10%0 85 [FE 4.
Ak, EDWELTHE ] RE 22 P2 100 AZRKTC . SRAR MV AN 32 W8 1) 4 Rl R 25 ML B A1

—AEF (EEFEXD SHBO TR A B E A R R FNE AR, 3752 E Al
ZE S AT 100 HRIG, BOMAEE “Reik B RIBREE R o Wi — A E A A =
SERT 400 fZBRTT, 2N THER B 25 JIRKTT. XL FTiB K48 A iERiR. —E
A BUR Y 440 B 45 B A AERL, XA —Fo FAERRS, T2 —F 87 Bk, |
3T AT AR 5y 5 A 5 [ P B AE B R o A 2 (i i - B B0 LD BRI
AT, KIS A 22 DG B2, (R BAR SR 5 S0 i 40K B A AR FRAT 1)

T 37 B AEBLABL /NI RTS8 T E S IO 5 BRI . e s i3
()30 5 Rl 5 ] ALl 42 [ 300 A R ) 25% . 8 A A 2 N 10% Rl %, 5
E AV RNE (B8 RARIEE BT 52T H NI E R, JRdE T — Lo %,

BT = E TS SN S5 HINE AR A BEAEL X, RS =4 W EE
Fio eabh, FEOUEMER PR RIS ARELEIE SR A RS, NSRS 2 [ A7 7EHE
filt, DAK “TRGFAERALIEFEX” RIS R 80 AFH BB 37 88 X R . Btk
77 A R WA A TACH 10 T A S R TSI i

3R E R AR X .



NT LRSI, BRE—TZIAY (MLC) , T 2022 FEHREE. ZAY
R ELR T 45 2977 BUE R TR o w AW B B I S B A AR DG SR A T, R
WA TEAE TN .

deAh, SORE—ZESRNTE N CRAE— L E R B2 BTGB, DS X 44
A FEFTERIRL . BT 755 B 45 X 2 (R S — B0, e Ly, IR4m e DLERE, #il
ALV 2 B IR ENLHI . 202242 F, OECD RAT T KT 440 A WIS SK 5 LRI
SEREMSIIFBENR R . % EIAE AT DL B AT R BEX S v AR, DU B LA [ [ ik VR
HIRE, DA R 5 A RS B (0 25 S A0, [ I OR FL R AR St A S o 5 1 2038
TERLRIE FH (1 B 58 BRI E A — 2

(=) M=

53— QBB AE BB R, SORE — B FE I 8 ROBERL AN B SE SR . SO =
PRERRI . AR “ AR RBIIER M (GloBE) 7 i B A Py, LUK 3k Bl i
R, 4

GloBE | i b 9 101 & 25 Bk AR ORI 2E s, B NG AU CHR ) AIAE A S A+ 8 U
(UTPR) o i & W BE 2 &) 5t B S A4 R ARBLIS NSRS B, 5 35 78 B S A4 (R AR B A
ARIZH NR T UMERBES, i AN 740 PR e SR AT S5 30R  i A E Wk 2 B . UTPR
FUOULESS 0T MSCHE, EMRBANEBA SZH T IR B A S0, PSRBT E 52 A
[FIf, (EAAGEE UTPR AESCRN R B E K ATRRIR 2, BT LASOAE 2 SE2ui i e BA— J 1A
NECFIA T 38 = B o ZE Al ) 4 B R

UTPR S5 “P” —HEANEE “payment” (34D, B “ARAI AT R
OECD ikt it “profit”  (FIED | ARk “ARBLALEAM . X — s B EH KR L,
DRI R B A I 2 A PR RS 8 SR AN T 2 5 A D3 SIA AT AT AR 52 ) A 5K I DLAR il B 76 T AR
i e, AE®AE IR, HIEEHF UTPR; A E KIS E A FE X E KT AF K ETR N 8%,
e [E A T BN T%RIANERL. IS 2 1R, EET AR RAEN X BFARE
(RO AT CnRED A RN e, SE b, UTPR M — AR5 B it ) A%
BT A Al E B T B

734h, OECD SLiEABGEM 2021 £+ F LR, SOV B 94T A1 B P AR A 2 B
(Qualified Domestic Minimum Top-up Tax, QDMTT) .

* [FIHTE 1.



TR 52 BRI Bk R iR AU (subject to tax rule or STTR), H: o ¥F R
2 DX 0 O 4% BRI T B A B SR AR 1) S 8 SC B 7 R TS A, AR WSO R SR IR B i o AR 4
GloBE I, IR R s B Bt - AR A

GloBE AU FH T4 HE L )4t 25 FU s 1 7.5 A2 o I TR s LAl . A, %
AFDLKE NR & A T S R AR [ A s NI A 8 [ b, xR R B3R i . 1R RS
AV AR B 45 B SR I BURF SEAR . EIBRZAZ. AEEFIH L, FRE I REELE, UK
USSR 2H 2R Bl 4 Bl FH AT (T £Fpg T E (holding vehicles) , ANi&H GloBE #i .
fbF “ EPRCTESIWILERY B 1B E 4k, H IAERIRE AT AANE R GIoBE MU, X4k
w5 E AL I SN, TEIRAMIE &% 5 000 5o A T %= HAE AR 5 Mg R Xz

s
[=3}

=

AT RICESRE (ETR) WiE N 15%, FHKHH T e RN & 58T GloBE #
M Fr e = S EARE I . ETR 2SR S AN E X THR R . izt B 1718 e w prfs
ot ()38 FH 52 X, A B 42 M i 1) Aol R AW 45 S5 TR URON A e (B O s AT 00 L 1) A 3,
TX LG R SR T I RLSOBCR H AR A — 8, 4 S T RO TR Z R ALED

GloBE ¥UNHLE T PIFP SRR HERR . — Pl A XA S HERR,  RIHERRA % 587 K 1
P T B 5% o X AL TR EBUN A TE 55 77 AL B8 S8 5% ) AU HE R A2
Hbo T MHEBR R BRI RN, EPDHERRIE T35 [ Al 4R HE H AU AIKT 1000 J7BR
JC HREAR T 100 FTERTIE 8 X . ok, E RSN BAEH O 75 %

TR R SEREANE TSk —. BT LA GIoBE #NI AN, HRFEEENLE, A D
BHE T 2 10 A RS SR . SRT, T SRR 5 RS [ 1) GILTI AR R ik 5
SRS (BEAT) MU E R, WAL IRERIH GILTI AEAT GloBE I b BALAT,
“DIIRSE R A" o AL, XCOHLREE “Fratife” ZER GILTI RN,
MAEREEEH GILTI HNLS GloBE MU CRFF—2. thoh, AMMREFHTE LT, %
[ REAE I F R A, I AR A SO e S Ry X, Sl A X R, AR
A0 2 VEAE B 0 2 SRR R 51 . 7

NEFELN (STTR)S GloBE UM KA R, & 158t 75 Zd & 1T BT Bk b 2 5 5
RIEFEEF IR E, HOOHRRETERKIE. RIEBEN 9%. RKiFE R R
IBR T HACBZE (HD 9%) HEFORIE . RS FH 2 A — 5 51 AR 3R TS AT BB 28 2 [A]
M ZEH.

20214 10 H 3R F_H, SN 2022 95573k, FET 2023 A8, UTPR¥4 T 2024
ELERL. GIOBE SEyAMMA N, T 2021 4F 11 A KHlE, 1M Sbrig A iR, F 12 A 20 HX
AhRAT, HWT 2022 SEAFEFRLEZ U TR, DME STTR 7EAHRXGA P e 15 2% 52 .



=. YxEH

(—) A AR R EGA = SRR

BEAFSLRTFIRE RS S BRI, RHEARSEEE) . aTHdT el At B2
— I “BUGILIRT , ATRUAS e A E R . AR AN E O R, X IR EE [ L .
T AE RSO B 345 & [ R 22 55 0 2 DA A T8 SR TR ) 57 2y NG 5% 58 AR HLAY A8 21,
FWA R — RIVE N2 WA BGE RBUE I, WA SR Hbs . HBT RS 1 32 2R 55
HE AU, AR AEFE S [ BBt SO ] 2

RS AE S AL SV EAE SR BAT AR B R A A VR LI R T o RIS 7R LSRN B SR LML
Pt B br b I E 2, B R itk RS2 R B2, BURIATEGT T TEBUR it
SEBUBAT AR O RS B BT, B LIER RS B TERESE . AR A E bR A%,
“Phil” —IRBARE S G B RRRE T B S P& E K WBUE B EMTE), (HE
BT, e — AR T, 3 B 5K (R AT 3R AR nl AT IR AU, T 3R
1FEIVERIAFAE . ° X IEH TR ANARAR R E FKBUME M3k ERIRFE .

AT DU S AR LR A [ N BUA P70 IR, 5 A 75 3T el il 28 2 1 AR, X
B NAUR]E = B 5 [ A VAR A R W Bk iy o 9, DR [ A b g e il “ L Bt
e BCR A SR AR 1, IR B LA BEPS T H o fg A [ bri el B 8 9 A FAIE. &
TEEHEZ IS, 7 SHk, — 5 E K BUN B R AR B R AR, BB R AR 1% £
BR,

MEBR KRR A A, S HREA R . SEE GILTI R 5] B R
R, & “ibEEFEEA K7 (Make America Great Again) 35306 K V6 10— 384y IAEFE
GBIk, AN “CREBREBOHR]”  (Made-in-America Tax Plan) 1, J53%&
RTEE “HEBELFARK”  (Build Back Better) 3 TE SN KAy . I E G BRI
RE T, — R LE T3 s B A AR AT BRI RE 71, 1T FLIX Rh BE 0 AN R
by ] 2R W 5] 36 [ % [ Ak B S ECR TS . O T AR A B K AE GILTIU AR 5 ) “ &
fE” , REFRE R ER X E KA E B, X356 B % E S ANEERD
PEH — R0 . WA LA X g g Bl N ZEsRod i 207 IR 5B, ANE=E 1
PEE A (P RZHGREE AT EB. Hik, X KRB 110 5 N A S SR
—o EBUL R RS SS EE i, SR 3 B AR 2 CRe )2 BRI 50O
ZIBUAZ IR XRANAERL, TEEUA B8N KA MR 2 2845, JUI AR 3T e il 58
PN SHIE], XS RARNY SRR f =, T E g BN R BEAR R H .

5 Wilkie, #iy¥ 2, 895,
6 Brauner, FIVE 2.



ERRBUA WA RIEEH] . 2008—2009 FERallz)q, % OECD i E It &%
MR RAL G T, ATENAE 2 NE, R SCRFREXEIY K2, 2
“CRERUCIRW], JFRTREAE AN o TRRI I SRN I At 4t X SR S R B IR 5 B SR T
R EWAERI R 2 H e Stk X S R R E R R, L S R AR iR ®
FrbL, EXCOASRE sz, CEER (G7) i +EAER (G200 #ik/5RILIFE
o 5 STTR ASIHE — EE RN T L WA VERESE I A e i Xl it . — 2 e vh [
FOLWRE], STTRXSHIFTE b, i SO — LRI BN AT LL 2 AN

(=) gk “ILR” IR En] R SAETER)

BEAEFER T —Fb “eBRIGR” , Zprblntt, ZFOyEBE MRS 140 4K
ERX “H O R E" o Hsk, BAVRAERIGE, XEREX a2 D05
I ITERORFIR, Be7esr 1 ZIOERI AR S SEZIOER R I EOR B2, DA
Loz SGR BRI . — 28 J [ K (AR AT RIS, ARMEBRBER R EORIT 18, A
S HER AT R . °

T R E SR, SO BN R & BE IR A S 2 W, B0 3 3 2
WA EIE, TEHRESHFIRS B N B S, ALk, SRER, X350k
AEBUML BT I A AR, IR AR TOR K.

“UTRREE IR, R LIORE SRE — f] B3t AL 0 J LA 5 K 10 5k 6] 5 i e 5 HL At DX ) 8
JRIEIR, BRI AZHE B 5 (10 B IR 30 S RS ARV IS NAE RS, 75 DA g B A A )
Ja R E AT IE S o S ARBURE A RIBR 1 A Fi m B SR R B UIE ZE 9 il 5 $E B O BE AT,
B HATOKF BRARZ RSB /KF LU R R o 10

U SCHTIR,  SORE 3R B D S B MR B K M e Al 5% o SORE ] e PR & e
[ o B SO e B A a], A R AR L Rk AR R A . ARMEAR S A S R “ i
W BRGEE H SR, RIS

"R. S. Avi-Yonah. The International Tax Regime at 100: Reflections on the OECD’s BEPS Project[J]. Bulletin for International
Taxation, 2021,75(11/12).

8 W. Cui. New Puzzles in International Tax Agreements[EB/OL].(2022-01-18)[2022-02-16].https://papers.ssrn.com/sol3/papers.c
fm?abstract_id=3877854.

9 Cara Griffith, Nana Ama Sarfo, Carlos Protto, et al. The Global Minimum Tax and the Developing World: Transcript[J]. Tax
Notes International, Feb. 2, 2022 (hereinafter the “Transcript”).

10 B.J. Arnold. The Evolution of Controlled Foreign Corporation Rules and Beyond[J]. Bulletin for International Taxation,2019,7
3(12), at sec.6.2.2; C. Burnett. Attribution across Borders — from CFC Rules to Pillar Two[M]//G. Kofler, R. Mason & A. Rust, e
ds.. Thinker, Teacher, Traveler: Reimagining International Tax. IBFD,2021:136.


https://Agreements[EB/OL].(2022-01-18)[2022-02-16].https://papers.ssrn.com/sol3/papers.c

B e —2E OECD i it [H, nfngek, & HIBER KRR NS KSRGS R,
Mt ppig AL, SO AR TEZR M. 12

SR, FEBUNM “ E@SRH AR ILRBEH T GILTI, fH 530 "1 GloBE #
MR — B0 B AR T IR AR, B AT SOVE R R AT RETE I E . 56 [ Sl SOHE—
RIRERE R AT E 7o M

(=) AEREAIRBLA A2 WS 7 21

RERSAEICRF R “PIANSRE” I AR SO — NSO “3RRE ok A4 pe ik sdltia Tk
T, BRSET, JUHZ GloBE MU, AREFE. SHE M ARK. R
BT EUSR PR SRt T TSR ICR AT S IR SO S5 8T BB (1 “ @ oy
R o IR ARG DT H B UG TN BaE A T 280 e I A g T s ) e A, PR VR 22 B0y
AV AN F RS FGR T S VE . N E X Z E B e S (BE B =] TS B
B TEF) A FE b B ) R AR R AT L T, JRARE R L. SR
TIFARE IR TR 2 B A B A R SR I R SR R SRRSO i S PN XA
7 5256 B AN i ] il A 5k el

SCEFIEABESCHLN HARE T, 0 DR L A BB AN 52 oA R S BHpe el T30, s
] i b A 5 H At ] 5 B0 75 T K e 25 AR WS AR S o < A Ll 90000 )l B B A A 5 %ot
5% 5[] oMb A 5 [ A 2 A o 93K — A T DI 2o £ B0 300 e i 95250 A0 52 it 4 BR A A1
NEIBRSEI o SEPLSOAE XS R 5 BOCH . IR S5E AL i) g A B At i e ik
REHES 5 T B 3= Az, X SE E AT Al OECD i 52 FE # KA # ot o

“IE— 2T 2 WA 22w [ {E R ES OECD S Ml fidd, /A IR ARA MK EIE
Hhz, IFHAEE 28 2R, {2 OECD {734k 4k - 338 EBRBIIhil .~ oA S [ ff sk
i ESEILSORE =, WCRR AR T2 5 O T AL T A L e o 9 [ AR 0 SR 9 e 5 ST
o BEHTAS G HES) W B i (OB T e, DA LA i 2 =] P AL 44 SRR P 7 52

11 Department of Finance Canada. Statement by the Deputy Prime Minister on New International Tax Reform Agreement[EB/O
L].(2021-10-08)[2022-02-13]. https://www.canada.ca/en/department-finance/news/2021/10/statement-by-the-deputy-prime-minis
ter-on-new-international-tax-reform-agreement.html.

12 N. Boidman & M.N. Kandev. Canada at the Crossroads of International Tax Reform: Between Harmonization and Tax Compet
ition[J]. Bulletin for International Taxation,2021,75(11/12); A. Nikolakakis. Aligning the Location of Taxation with the Location
of Value Creation: Are We There Yet?![J]. Bulletin for International Taxation,2021,75(11/12).

18T “EHEI AR RV K GILTI 5 IE N A KI%AR, R.S. Avi-Yonah. First Impressions of the International Tax Prov
isions of BBB: A Reasonable Compromise[EB/OL].(2021-12-28)[2022-02-13].https://papers.ssrn.com/sol3/papers.cfm?abstract_
1d=3956592.

14 EEPER N ML E NI ST —; M. Helzfeld. Pushing Pillar 2 Past Congress[J]. Tax Notes Federal, July 19, 2021,
363.

15 Herzfeld, Al 2.

16 Brauner, HIVE 2.


https://www.canada.ca/en/department-finance/news/2021/10/statement-by-the-deputy-prime-minister-on-new-international-tax-reform-agreement.html
https://www.canada.ca/en/department-finance/news/2021/10/statement-by-the-deputy-prime-minister-on-new-international-tax-reform-agreement.html
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3956592
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3956592

(IR 770 M0 B s 7% ] PR A7 A R A5 G 5 5002 R R 5 ] 4 e B A R BB N AL, 52
IS P B PN DK = 57 R 8 (| N ) WA ) N S (AN A K 02 | NS 2 T
it FEA (AR B UM A 3R o B AT BISCE S AR IR AR ) . BilCE g2 BEPS IiH,
JEHARE 5 WUTATHRIR F B AR . BORTH, BRI R 5% [ 7 A sl kA BRI SE 4
HNTIER, MHEGHET SEFIFANET “ARAR” Billwg. Fik, EHE.
A A S A I R R L R ET EBISEEM I E, UK AR, &
AN FRAESCE IR 55 B, T SEBLSCAE = ORTLL, LA RUE, BREESZRIR AR T4
%, 5 OECD SCHE “ iE R R AR Fr— 8, R st —2, HMENERPAH
. WERZIE AT EPAFIEE, GloBE MBI G IH AR B (CCCTB) 2
':F‘o 20

(Y SR —HAs 2 18 HAL TEHE

SR 0 T BTSN B 5 e RAE A R B R R T E T &, SO —#B =
AR o SCRE— R gz /2 [ Aol CRPYE R A 5 1 Aol R R B — /N 43 . s
[l N 2 7 PR 260N 25%,  25% 1 F 43 e b A AN HE IS 3.75% 11 2 7 FE 570 B g
T3 . 20 S 25 T HE R R R A B 5 DX BEA% o0 2 R RN B I AE B, T
LT RZHEEX KL, HIRB M NBRERER DN RA SRR REX A 7T ek
P SR — IR 2 — BN o (N EIRANTTIAE X 2 —RISEEFBERR, 23—,
HASHURBIRN ;. 21X —F LR T N 4 AW E XA SHRE R 2, B —
FOREF A BCAEBAL, 1A B IEAT AT BT FIAERLAL .

SCRE— X R A ANV AERL ) R LR A e ok, BT 2R E LR FR B s IR IR,
FEEAKATRE E @ SO — . A Rstantt, HARE KBS — a2 8 X T H
R, WA EBRZ R U B T A E e AR S 12B S5 R AR AT 42 I At Hh (19 AH 5%
ARE . TCIREE 12B e MR T30k —, BT LABCN —Fh &I 77 8, H b mT B 1 55 Sk —
RS Jre FRR, RIS SORE—3R1R4N, et UG T Fa RS b E e, H
K 2 BTG A 5 [ AL 7R T 3 45 XA SEBRAFAE, T AT E0 b 55 3 Rl A0 ] £l
H XA ZHE— LR .

SCHE—H SR A BISEBRE UASE “AMERF 37 o “FRMREESEEM AL RESIA
N, OECD X FrlAZEIRFRIARFNE, &8 T FligE M oAk L i E £,

17J. Hey. Global Minimum Taxation (GloBE): What Is It about and What Could Be a European Answer?[M]//G. Kofler, R. Mas
on & A. Rust, eds.. Thinker, Teacher, Traveler: Reimagining International Tax. IBFD,2021:250-251; L. A. Sheppard. EU Year in
Review 2021: Creeping OECD Convergence[J]. Tax Notes International, Jan.3, 2022, at 11.

8 Hey, [FL, 251,

¥ Hey, [[ L.

O Hey, [Fl.f. CCCTB{fEM %44 IS IAI N — BT B2 H.

2 Shay, RI¥E 2.

223.S. Johnston. U.S. Pillar 1 Tax Pitch Is Largely Revenue Neutral, Yellen Says[J]. Tax Notes, Jun.9, 2021.



FIX — T ZEAE LM R E AT BEAR” o 2 CHHARSE T W, SoE—IER
M E bR ANESZAE N 7 24 R H R AR 488252 12 005, B i 0k — 3R AR e Al 85
OUR T BBz s Bl V2 W RIEAE SO SOE i Z RS B, X —FHLRW, W
[ 75 A EC L SRR . AR ERR “EEANEHE O T, ARREH TR E M s
b E HAMATERR B IR BFIUEIH AT NMEMR. 5 R IER I A 38 F
IR 25 FRTHI 1) 9 3 25 RIBS ok, AME RS — R H brdlk, SEbr ERIRF T g E AR
FMREBIIA T, HEARTREEKFRSFEORAE, FHik, “OSHFERRwEeTRE
BEPS B ARAH R TAEXN B F A DR E” o« &

BCHFEILARGG NBIEN RIS, IX P R SCAERE i 1S 28 5 B A B USRI — 5 107 %6
BT, X2 BEPS 2 1 WATENTHRIM =4, B 1ERDN B 4507 R BB Bk . XK SC
FER AR R A 56 E A AR E 2 ) “Z4h” B 0 —a 7w A . A, 1
St T VE RN RAR IS H BORIE RN 7T, SO — R IOL TR . SO S BR800
FORBMH W, EECLHET GILTI, FEECO KA TIHARE, MUCK AN
RV, Hofth— R X AT R i IR L A\ PSR B 32 2 /04 15%. 1 H, OECD
SCRE 2 SLIERREARON UTPR SN AT AR X} JeqT# (firstmover) &, S5 ULFEIET,
B WA 3K 00 95 [ REAS R A SOk —, T H, frESlssEE . A% OECD
FS 573 DT SCORE — A S R RF MR BEAS FE o BRI 222K 1@ 18 SO — R AR 0 N 54T H i %k
TS BL: RIES R EE R E2dE, FIVNEREE, %E, 2RM, T,
BHR], EORE, HHIL) ARSI BONIE R AT, RSP RS B X B A AE R
DURTSRIRN BITRR, LR SO — I SEEsh Z A5 0, A AT RS T AT IR B 1) ) 3 22 iR
A

SCRE— IR BT RV 22 ME AR DL AR AR PRV AR 1) R, A S8 DY 38 K onof L ik A T B
PRI IR . DRI, SOHE— H RTRPIRAS U AH 2 LT . 2

() PRSI AR IR R T2 0F

WHTETR, SO = HS AT TR, SO g vk BRI i 2 1 I AR A Bk
LT BRATER o WAL B SO S S8 1) SEBRAFLEARE FEANE F T I R A BT 4] mT DL
ARARERAE S “RAR 7 HAETT I EAE TEME N FE R A, Wik el PREA
FRR . T CHLAAEANIZ . B E R R AT 2 R E SRS, B
B ROk X — 5 Ry R EIH A 1T FJLFAra A8 RS (BEPS 5 1 WifTahit

2 Shay, HIVE2, 7.
2[5 |,

% Brauner, RiVE 2, 3.
BLi, IV 2.



XD o SR EA R S U R, R T — AR TS R ERES E, SUEH T
RS k. Rk, SO AT AR BN — AN E K R R “almr s SRR or & .
T R PR 2 ik e . AR OECD ik e i fa i iz F AL 22 5 JE M AE 3 R 44 .
JEF AR RS Je To I B P SR P [ 8 s I L T, A2 A8 5 5 0] ) FH A T4 R
FIE PR H— &8 A AR SALYE (Formulary Apportionment Method) 2
HE fif I — o] R B T 7 [l B0 R ) — DR, AR R 7 3 (R A5 FH A o A e L R 0 1)

i, mARER.

BEAh, SR B Y B B K 1 100 SR8 [ Al R K 2 80 (RIMEA R 4D 78 E3E
A E A LR, HEHBREE. HZE, WP HE /N NEXT LA B 1)
WA JRSZAE Ty J DU [ P v BT B R 4 3 Hh 1 is A B fT At JE3 T8
WSCHE R BE BRI R R i 5 A k. XTI TAEK T 2022 SFEERATE K. 27 RBC 7
[ “faife” F0“MRAk” , MAZMFIAIZ O, FHIo—F8 R BTG 5= s R A1
BCE SRR, I LR IR v] G B [ A AR A BT BOR SRS

TERFEARMZME F, AERETFECEINE T E K 2 8 A5 ATE 1w b i
I SHE LA A B ATAT A A Jox — “Her il ” AR & ZRE IR i . AR, A
BRI, X RSCAHEERE—P I RN T REER AR, SRR E RS E
FIHIABLECR B A 2

(7)) B SAIHA L . Bl EAR HIA D>

BOECHEFR “BIEME” AR A 7, X2 —/H OECD #E3k. H13%|
G20 SCHFIY, BUREMM ZiifE, ME—ME B Nk, i mr, x T EPRFiL
MWk 22 8~ BT, THRAATES, 8RR T3 B H A OECD H it H,
HoAhE T E S R ER G 0. CEPRECE (B E RS e 7 AU
WEJaA, ARG 230 A 208 EH A BSCRINITE A . OECD FHIKA [ 4% B2 K #i Xk
BT p 5 T A Sk s i [E BB i & J . OECD 3B AT E VE A TR . M7 A8 5 JR 3 FH 46 /e
L, KT “HiE” . G20/0ECD F FHIFLIAZ i AFEAEFE I H (2013—2015 )
il T BRI (TR ROBERL RN & R, BT [RAT B R ok M 45 St A7 1O
HAUE T B A E T H (BRI SRS i e AH O it LA 7 1R 5848 el R0 R S e 1) 22300
21) , LR “MLL” D, PAPRERIT XGARS O e . Rk, BEPS HiH &R L —

27 OECD.Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of the Economy
[EB/OL].(2021-10-08)[2022-02-13].https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-
challenges-arising-from-the-digitalisation-of-the-economy-october-2021.htm.

%8S, Dean & A. Waris. Ten Truths about Tax Havens: Inclusion and the “Liberia’ Problem[J]. Emory Law Journal,2021,70(7), B
rooklyn Law School, Legal Studies Paper No. 670, available at SSRN: https://ssrn.com/abstract=3822421(UN study).

29 Brauner, HiE 2.

% Avi-Yona, ®IVE7; Li, FivE 2.


https://ssrn.com/abstract=3822421
https://EB/OL].(2021-10-08)[2022-02-13].https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax

AN 2 R . SRR IX — 2 3 RE Y B e A R i 2 s vk
PRSI, DAL g, HIT L — T2 B A L), DL/ BLE AL

SR, R BB ST 5, RO IR R .. SO — RET DA EHUNIRIE 1
AXSTH R, ZFEH 20 4l 30 FA LRI O AESE B AT ST, 3 “FIRFNE” HIME
2N E 20 e 90 FEARH ALK — B T e ibE . SOk — RT3 EAE 20 4 60
SEARAA (323548 E A F] (CFC) #UNAT OECD f£ 20 {40 90 EAXE AT “ A ERI
T WH A, JE#E I RTE BEPS 5 5 WiATshit ki .

ATRAE, SO THISS T AMERDNE I, 1% E N2 BEPS i H 5 BEPS 1.0 (2013—2015
) MEA . SOH OB AERURUR T 5 E b A B iR A REA FUS B ETEE I E K, itz ELE
W A= AR R 7 A T DTk Rl e, SORE B MR R & S 3B A 7E I A AL
SHE 57— AN E KBS RNE AR SO ) UTPR R A 2R AE UsCRb B 10 R 5% 5 03 1)
PR AR ORER, 32

F—JH, RFRHEFREM, SCCEIREAE N Lz %, BRI —&
FOREERA @B, TGS EEEE. CHEET . MBRI SRR ZER; —
ST F LA T IR B =N CAERIR” A AT AAE &N R 2 R T IR AN B S
FE BRSSO o SO T AV — AN B SR HAh B R 78 23 AT A L 3 SRR 1% L
N, WERE CGBIIAERL” (tax back) o [ BRI B0 [ bR AL BE IR R T T 2R iE
DAERE: TARYE CFC AU, UhIRIB IIAERUAN PR T VE IR AT S B N o SO - ILFE R 3
B SN EANEE 55 XA EH IR NRNCE S, R A0S E 5 X BBl 3 342
BOBATAR, W EM ETR KT 15%, #5EA =M ERA & BT e E BT 7 A 57 B e E #
BBORE N FTAFAESCR B B o S5 b, SR BRI 1 % J b B SR FH B PR 2 43 Tl
1 AME $E T ) A (A

() BT EPRBUHEIE “IRRE 7, MR L2 R 2

XUSCHAE I R SAE B I BIIAT A R A BUA R B, WMAIA “IsiFE 7 1 E
BRABTISA REAR KRR B3 BRSO . Blan, K B LAG BB 45 5 5 T AR Al ATS
RIFAEAE . BIRSHE — 188 B M Al e 2 — Sk B b I R B R ARt SCkE =Wl g
S BRAIGTE BBL P 25 [ i A8 P 2 L I SRR N S R B A BB, AR PR R SRR 3 R B
fih B P Lk e 0 7208 FH T AR A AR R, JU R TR BE P R N BB RS 25
Mo TESCAE—FISZAE Va2 Ah, IR LE R AT SRAFAE -

3L Avi-Yonah, FiVE 7.
32 Nikolakakis, ®: 12



AR SRR P R SCRE i FUM [ BRBLSC B (B T e A LV R A . S RLFR, X AT
RER NS ILRFIEA B IR . V12 [H SRR A AT RE 2 AL T SERRAF AL RS B
— ARG SRR HE T H S MBUEY . 52 BEPS Tl H AR F B0 8 1) ik i 00 55 R0 5 2 22
UL R R X BT IR S B 2 R R, E ERATRES R IRE], EA1SERs BT
R 2 25 b S BN S8 R S SRAE R

/. SRR

(—) WAFEIEA DU

BEREEBE, BUSOR—MEER . B BEE R [ VAR, AN IR 22 2 18] BLA 1 fi
WY A, R XL B2 T W CGEAT AT o ARIEVZIR IR, U SLIENIA A Reil
ESLVERT A R ISR L 55 . BIMEAE L E oK, BUE R IKIEE ST I, REHA
REE S A B BN LS5 o LA 3 A I B T USZE R SE I & A O B EUR H Az,
MBSO . B A S S A B R e BE A TG, SOfr R NP3 B Lk
N 2 BEIR VL o

(=) BAMEHELLEL OECD AR A MBI

BB PENEZEAS I — AT A AE B B SR R A B IE AL B X 4. Sk |,
A — A E BRI XA AERAL . Py sk b ) [ BB R AT H AT A B #00%A R 5 R
THAERARL o X2 A2 EAAE FE BBt b B0 AR -1 8 B b g i As, b @2
%o 2021 4, BH-EEER (G77) MHEERGHREEBNFEFSEREFEERERS
(UN Committee of Experts on International Tax Cooperation in Tax Matters) F+Zi A E 4
BBt Hdgy (ECOSOC) F@MIBUM RN . 3 Hh 52 31 5& A H A OECD Ji i i
B, IXRERI R AN K AT BEAS 7 SE i o

OECD it il HFx “Frift” HifErg. HH OECD JuA. NSRRI AL
AR, BLA B 56 [ AN HoAt OECD fiid Bl (CJGHZ W B D BRI 8, ZE4ERF 271 [
BRABUISCRR T 7 TH R 7 EEAEH . SR1M, OECD JERUE L BUEMINR L SR Ak 7 [, A
MR G T .

A 40 (WTOD YA R 1] 1 8- 1 5 35 1) 7 5 ol 2 7T REFELAS 1 Hi B2 25 B A A
BURKE B WTO H 5+ BUR AL Sl 5 51 5 BB WOE k. B2, TR RAE
[ ik 2 EH bR, WTO #is A 2 58k .

3 Cooper, HIVE 2.
34 http:/lwww.g77.0rg/statement/getstatement.php?id=170407b.


http://www.g77.org/statement/getstatement.php?id=170407b

BIH AL, IR E PR G, A BRI 2 o2, 5 A R EF
HIFBUE ERCRALE . B —ME KA L. WAEMERE ), —EIRAERAHA
RPTESRI AL AR 55 . T ENBOR S 2B AR, 2REBUFHERZKAE
AR, FESEMECH 2 (BRSO IERLU S HA R B D 2. i,
2 FEAR ME AR SO B 72 BE T T8 A AT B B 3K 3l 2 [ PR B AE 20 120 30 SEARi
i E Z BN E VEA R IR A . RVE L T 2 5r ek, (HBGA 542 R T Ra Bk
A, PR W BB SR SR 1) 1] P2 4T3 28 A2 LA B g kit

(=) BHENZE, SRRUEILRECE KRR

] P92 e M — AT R 28 TR AP AR RS v o 1R BB WS e AL T A BRI R
B E 2 F o PRI BT 1 R A AL AR B [ AR 1 0 I B N IRk, BT BLE AN & Bl i
AEAT NI 55, 1 HNEA T EoREA R “980” o FHe bk, 140 BEPS 5 6 HiAT a1kl
JRARAR T s, SR 22 M RSOt 5 £ A T KA R ZCRERE . PRI, “ IR [
BB SRR U R e AR BAE [ ik 2 v, SERE — BRSO — (9 Sl e A8 i AZ 2UE i

MEHESGRINPIR T 1 OECD RiFTRA MR TT, RS R, e fE
Feo AN AR LSRR AL N R Nk, ALK OECD SRR AR B ) 72 e b
fro WUSCHE “ LA S, OECD Lt /XA R BRA N &, W BUR]E
Cf AN “FRISCAT” ) BSOS N SRk 2. O 1 AR R AE S FOE K%
B, OECD A~nl itk fodth 5 i 5 RE M AEVAHE B AR R EAR RN . 5EPs | OECD IEAE N
H HEBE, SRR A E XS SR —BUIiEES €, KDY OECD KY'H RANE HARAT
7 (R /2 OECD JfA ) FIAEAT NIk %s A 1)

OECD FALIEEMR AEME 100 2N EZKGI AL E A ? 52, BARRETR T 2% [H 22 [H]
NEV A BEE A FNS ? AL RASGETR T X EEBIR A 77 AR ARYR % [ 1 F 2 =] B A
AT AR PEE AR A FH A ST DIE R it s e 2 8 W BB A 21, At S 50T s IX R S
XHE A AR IR R AT BT, BN EOR IR 55D, B B FHEAT IR Z AR
PRLE S SCREFLARAE R ?

B 1 E Y BUBCR R 2R B A R T AR &, & R I S SO A [
BAFIBUERIAE . BONBHEAKEE — SR RREEERISE, AN F R B S BN R A A 7]
%, Wik 28 IR KRN 2w TS BL RN . flan, Ak seh 2 SR T AR R,
BOR T Amlid: AR5 A BB T & Fk R BOEM A, & EVERAR
HAF, SPEON SARFIE 5 B FRE N, B0 LR & SR B TR fy i . — kit
PR IX A ZE R, AR RBCE ISR, B0 “EEON” R AR IR 140,
XA 22 57 AT RE R 1L S8 O IR AT N7 A2 5 T U3 P PR35 o i ] by T A 88 A3 3 5 ST

35 M. Herzfeld. Are Pillars 1 and 2 Compatible with Sovereignty and Democracy?[J]. Tax Notes Federal, Dec.7, 2020, 1557.



R H RIS, BEATRLEE B A A E R OB, DA m ORI A BB . 2]
BTG B 2 i) A — AR TR R U —— R 2 Al AN RS TR N o SORE— RS AE
TORMERR G I TR AR PRI — 1) . BRI, AR VA R AN S 2 5 AT SEARIR I A
BYe ST RER ARSI ™ AR L, (AT MRAS Eff ok el L. n R SO — R
RIRTANEAS, ENE XL BRA 2 K2

(PO SRE 1 St 7 22 22 Ao €

BSCAESGR A B 5R A S — (GLOBE #73) A S it A /5 22 22 IO B I g B s 2 7%
TH, REAENERATLL T o XU RAERE ERA R .

B, UTPR 0] LA S5 XA R e AH R . NRTHI 0 HT, IR 2 A R ERIBEA
) ) BT [ 2 1 B b S5 D)5 45 A T 15%E TR 11 SEAA 3 51 A R IEAM 2 B, 2RALS 31
1TH CFC (A2 AT M, S5EEE GILTI MR —FE, — 8BNS XEAF &
AFJE. ¥MHE, UTPREIAR T . JRFEHE=:

(1) ML RE FE 2527 Al 2~ =) FIAS AL B R 5 L R S0V, DA 8138 G X R
BRI E 25 EAU BRI A 1. 5 T ZRORRE L 50 2w R R R 42 1 7 e R
SEREAT, AEVIE A0 A 7 FHAFERL . Wk E 5 2 EAXCAB e, HE
IR A SRR A 7 100, ETR N 8% (BRUASEZAMILIE) , LE MG Lk
FH IR ) B 0t SE AN IRIR SR R AR B AR 550K . LTI UTPR X 2 [ A Ak
USEARENSCR 2B (7%, B 7D - RV R B OE B BRI B R . £ R BRAE
[ A2 1) 100 M BRI ORHK, 15 E bR G AT S, 2 FEAS AR ATIER
Lo ARG UTPR AL E RS T XGA B & RS 1A H 1.

(2) ML RE A 2R 7 26 R FCVF 2 =] A i B B R R R B o £ A B g SR 481
, Z TR R [ B SR SR 100 FEIAE 79 H B A3 B A kg 1 Fo v

(3) XA E (2R 24 K FE RIS . A RITLL LRGN £ —ASBEA = o
[, XEH, ZEXCE A SERRIAER UTPR A EBL, BN ZAN 2 BA 4
A [ 5 2 m] )1 2 F) RO SRR, i R AT ANE . (o XD S 1 2 = 5
NEEW, iR X E S E BXCAB T E H 5 24 25 HIFLE -

FTEL, FATATLSE, 215 B o SR 0t 2 A 55 Jm) 2K B SN B0 R BLAEVE B 32
i, ERIEEHECEF UTPR &G ET 4 B R e BN i B bRk 5%, it
TR BHEEE RN — AR [EAEAREET EPrik g — DA A
AT REFIIBENRE R o AT XGL RSN RE AR FEL PR 3 SEARHR AT RER SR =] 4
Jiti, 3E UTPR [ SE il IR AN € 1

R, %% OECD R i HH L E AN K LN LI E B 12N LA ERSE AR “ IR
&7 (Good faith) JNPATE PrthE, WAEBUIIE . d1R iS00 0t e s s

36 th HEFKIAN IR b ST EEBF/E, #0: V.Chand, A. Turina and K. Romanovsak. Tax Treat Obstacles in Implementing

the Pillar Two Global Minimum Tax Rules and a Possible Solution for Eliminating the Various Challenges [J]. World Tax J. , 2022,
14(1).



B UTPR A fgi iy XA Bt 2, ZE K UTPR MARE W REsit Bl e N S 4t gy
2900 “URAE” SR IAR B SR

T4, BfE UTPR A BT XA BN & FI4E gl A %), SZiti UTPR 5 1R FENLE ¥
B2 thArER NS ERCA R DRI 2y . AN Z UTPR IEZ IR, FME BT
THERE . BIRA R LR SRR S THTHE, (ERS R 5 & 1 E B
A K. ETRIEGTHE, UTPR BIERIVHE AL AR SES, R4 Zah e,
IR RS E AR, NERWERLEBRF S . LiiTH—FELL
FUSCH e 2R B R RE A Sk =

() BHAGR 2 A bl 52 [ i PR A

SCRE— AN S AL — 1 St 5 1 B K 2 B A 2. ORTD, PRy, SR 2 a2
Al EZE, BERE PO EA R EBCERLEE S — DA RAGR A 1 £
ARYy, i HARME R RE R b 5 5] [ 5 W BN 2 (1 2 30 A 29

LV RUT R B ATR T 2 W EOR 23 AN FERGA “ARiElL” ? BRBAE “BK7 .
B5E, RERSCEE— 28 A A T HARE K, O SE EZ VA s E ol i B EE R X
ARZHIAME K FZR W EFEX, ARG B, SEE—Ex “45
K7 BN . SE[E BIDEN R SCRsCpE—rlfigre “AmRa”, 8 “iwHiridd” Busdtii.
HAE S, wmER, EiimE, 97 Pe BB TR S, 2 IS Ho g A A A
FIAERL. INERIE T H CRB TR FBIE, MRS — 2L AL R0, R Z
WYY, B THER T RSB 37 BIRSTHE —RITEBUA A B TSR, B RSB N
AR, AZXGARCE I 2T .

R, R v R X U B A S [ B A Y [ A e AN (R BIVEAE R R R X
8], ] S BBOR AL 7 B A7 S8 SRR AN A R T ARL, A LI F AT R 1Y
2 BRI A AR B L B . ERZ P EZ, AR B S BSUS AR
R T ARIEE S, mHAS N ANFER “ &L .

I Ui B A VEAE S B8 70 B A IR AR 2 BRAR AN EL O B B RO R N 28 T2 32 31 2Lt
J ik “HEZh” (arm twisting) 3 A MIAXUGAEILIRT . 292838 20 AL H R 2 Br,
AR A BISERRIF AL, KSR AT RE E “IBIE” o SO B HE OB
) AR BRI OGS L AN 22 G A P A R AN I, — BB [E T RE S IR R, ARZIARY
R I o FL B AT A

37 Wilkie, HI¥E 2.
3 N.A. Sarfo & S.S. Johnston. A Brave Bet: The Inclusive Framework’s High-Stake Future[J]. Tax Notes International, Dec.20,
2021, 1326.



S P K SR B SB[ R AT e 4 “Ih " —SB[E 5. X IE/E BEPS AHR M &KL
RSO, —SEE KA, REAERDHEUG I % —55. PHHh, & EiE
TP, AEFEARE AT & H B S R 2 1 07 AT S MU n] B8 2 [R5 e = 4 1R X R 53 A
55 TAE— A EERSE EAE B B A AN BUEAT IR (i B, SR E . %

FEALES, W20 A A E N BE G EEIT %80k, BRI AR LA .
AR A AN A RNBTE N SEFR TR 2, B8RRI AT RETEAN S R K . XL [ 5K (L
AEMBUGE RIS 210 0E, HIZDEA AR LA RERRE “HRERR”
([T

seAh, MR b, REESA AR ILIRR G LM ot . H AT KRR
R ol B ANSLE, ¥ GILTI 53 =8, SFMMHRZ U Y. RE—H
FEE BRBCAIRE “552K7 , A R I i, SR BB S AL . X AME R
RS RE SR P e A2 2 MR AR FN L

(7N) IBAT AT IR 2 B Pk

B AL — AN B 5B SORE — FE SR AN E R, BORARAE TS TPAT A = B
FBLHIEE: —ADNETEHM S THRE I ARERBIRE, 55— A LT 51 0BRSS A 2 1 B
BRSO N BB AT 81 FE

SFATA EZORU, OB EB R NEHBIUAR R, ZAAR R KT Bk
45 FE WA ANET 0] Y0 Bl N B N I 2 3R A S A L 7% . an SRVE L P 1) 85 1l AL AE T 3 i
X N HA S BRAPAE, T YR A U AN SO — R0, DA 1R AR

UbAh, AN A SR F SR — A0SR 1 1 5K 0 5 57 1 R A R P M ) o A A e A
HRWE . Flhn, SOHE—BBSCRTHE SO N A RBERER) “SEERBI”  (covered tax)
N2 SO —FEOR 75 AT DAHRIR SO AN EBL? RSyl B BB S i T sl Jo, 2
o VRN E 5 X A L SR — il ?

B 575 38 5 00 ) A8 PR B R A A AN R VB v 2 R A 3 SCERF AR, T A R 2 AT 2 A 3
HTHTJE X FIHEAE (the “devil is in the detail”) » FEiHF BRT OECD HALAR KT “ 4015 JBE 52>\ %
FREXT AT B2 A A2 1

% Brauner, #iyE 2, 4.
40 M. Herzfeld. Are Pillars 1 and 2 Compatible with Sovereignty and Democracy?[J]. Tax Notes Federal, Dec.7, 2020, at 1562.

412 [, J. Li. China’s Rising (and the United States’ Declining) Influence in Global Tax Governance? Some Observations [J].
Bulletin for International Taxation, 2021,75(11/12); R.S. Avi-Yonah. Constructive Unilateralism: U.S. Leadership and
International Taxation, 42 Int’l Tax J. 17 (2016).



(1) &t

KTXMWARSHMEEP GILTI, A RKRENWIL, W xMedTR4. OECD
S WSIIE R R IR I 70 200, MRS TRES B OATIK: ST/ STTR Bk
fil )2, EOLER DR Q.

MR EHEZXMMERE, HARTHNE RS NEMAER, NN, HETH
M CAER AR . MR B KA RS, HIUTHRBGRIN 24 24 CinE KM prs s
PR 100 ., EVRIARE SN 1 A ), SRR I SO — AR L, B
BRI BB R B2 %

R R A S HRCNE A%, HM B Z AR B2, FHNERKEZT, M
ATREANEEA R . SRR GILTI MBI R vh Sls B (BEAT) 2 b 35 [ 0BG/ [
WIS (IRS) MRS T ZH K E PPN S 1, BN T ) FA 55 i ) S A+ 4, %
B LI R 8 MAH LI . OECD [WAEBR R AR R 4%, AR MER HH X — AR i fa
EVFZ E KB LA, OECD W RBREARBHINTEARBE AU EE 4%, B/ 2RFER .
X R R R A Z R B R 3, B AREA BEATAF @M ? +2
TEW WU 22 2 RV E S, — /N A EER A8, 5t R SRR A 38 2 Bl N
(PIHT S A B BB BT, R4, RBEMAROLELH? AEBN— NMFIREERARE L
SRAN St T R WALk, POEFN RS TH R 2 5 PR AR ? 43

O\ ANHff e

JRE OECD ¥ )R %5 i fr “HBiliif e te” , HXW A EA “ 735 A E
PE” o MXFAHEMEAE TR SR8 210 A 4 BB vk, i
fil . TR A 2T

KTHNETE, OECD SCAE ZZyERUINTE A, ik v B N LA R, HE T 140
MEFREX BB N SIE A AR, BOmA T Re MBI m G . Bk, 8% B A A
BRI R D ARAEAE AT E 1t o I 28 2 o SORMA & BB X 55 A A MRS (an
SCRE—H TR 25 FE DL RO & AR B 48 3 X e B B3 5%, = A AN € A
%o

KT SHE—RIZ DAL RIS DA RGBT  FAH EAE T e e A ey, Jo
SETEEA B K G BT AVE R LA 7 TH . B E A, B LSRR 245 5 B mr A
5E o

2 Burnett, ¥ 10, 138.

43 D. Elwela. BEPS 2.0 — The Final Frontier?[EB/OL].[2022-02-13].https://home.kpmg/nz/en/home/insights/2021/10/beps-2-0-th
e-final-frontier.html.

4 W. Schan. Is There Finally an International Tax System?[M]//G. Kofler, R. Mason & A. Rust, eds.. Thinker, Teacher, Travele
r: Reimagining International Tax. IBFD,2021:488.


https://home.kpmg/nz/en/home/insights/2021/10/beps-2-0-the-final-frontier.html
https://home.kpmg/nz/en/home/insights/2021/10/beps-2-0-the-final-frontier.html

A5 — T, ML & R 7E BEPS SR K AT —4E 2 LUG A TF Uit 2,
ECH IR A —4, H ML S —2idthe (MLC) fisf 2, FHRAEAR
W R EF T, 2R i S5 e S ORAT XGA & 1) N A5 B PR AR T H %
WK, SHE— 2 U U R T5 BT O R SE R R R, SRR AR KRR B TR
A MU RUE SR I ZRIR, PSS IS R . OECD &4 A MISLiZARB R NN &,
RTT A REIE 5 B Z I TE], SRR BEIX — QR PE PR TR B ARAE T 0 S Ay, B
BB IEEAD TR, i B R AR A S B0R W ANEE, Rk MLC BT R5 1R
[E] Bl fe A2 ML & B 5 4. *°

Ak, FEERAHZUALIRPAT I ZRIENL T, UTPR ETEMEAfFrME, it 5
EJ ETR, #MNEBLLKFRRADH AR EZAHZ L. BT QDMTT 5IAN, —LE[E KL
LRt P K2 B [ Ak 547 15%ETR K[AII,  AIAE S T8 SO 2 MR SR AT B R BN
G COnt T/ 5 18] Al R [5] P Alb 149 2 =1 830 R A0 2 DA B oo 31 ] Py oK 28 i [ Aol F =l i
BB RE) o XFEHUE RS REI RV ? WSS BT A% Py AN E B %
ih, RAERM Fisp LR 7k, (HiEd RSB AN RS A, R4 Z WA AL R 2 4
SR DR STIRBAR (BB % AR, WAl AL BRI Fh 22 S 2 i AR aX Moy 5 S BB A
WL, FURBHLHRIRA 47 XL HRTE AR A & %

SO B SO 8 PEATLIR 7838 10 2 5 B0 5k BSOS B R T ) RN N AT N A PR
AR S BRI B o O PR R P TR B AR AN . IRMER H, TERUP 7
Tk = 22 5 BA A0 1) e v 1B R 2 AT A AT A WA PR Y

B &ig

AEEYE, S E R BUROSR, IR X BN A S N %A, BUOAERATIESR IR H
A2l PR, X R LR T BN, BIHATYIE, 45
FE YA _EWIMIEER Y], BOYPE 1) 100 1, AR RS LURIE A TTRKH £
AR A E K EIAAAERAL, A B 7 FURE I B AR A Rt 9T, AR
B NS E BN, T 3R oA E BT i AL s BT
FE— SO AR B BISCE 5% X Z ) 73 BCAE AL, X Af 7 BE N E SCRE, 2 —Fh AT
125, PIURAE & 2 A P A R X M oK BEARIR B — T AE P DAAT Y IR 42
ERUM, FHEFS 5 EEEEAA PGk, mE DT kil 140 MER X PR NS
Hok “mx” , ARELFKTIEA .

45 M. C. Bennett. Contemplating a Multilateral Convention to Implement OECD Pillars 1 and 2[J]. Tax Notes International, June
11, 2021.

46 Sheppard, HIVE 2.



T AL IR L TR o B T 22 e
(DTS IO



	The Global Tax Agreement: Some Truths and Legal Realities
	Introduction
	2. The Two-Pillar Agreement
	2.1 “Agreement”
	2.2 Pillar One
	2.3 Pillar Two

	3. Some Truths about the Agreement
	Truth #1: It is a political deal only
	Truth #2: A global “consensus” may be largely symbolic
	Truth # 3: The Global Minimum Tax is the real deal
	Truth #4: Pillar One is tiny and stands alone
	Truth #5: Neither pillar is really about digital economy
	Truth # 6: There are few new tax ideas, but significant constraints on tax sovereignty
	Truth # 7:  The “flawed” existing international tax regime remains intact

	4. Some Legal Realities
	Reality #1: No taxation without law
	Reality #2: The Inclusive Framework or the OECD has no taxing powers
	Reality #3: A global political deal cannot work without domestic law
	Reality #4: Divergent national interests have prevented multilateral tax conventions in the past
	Reality #5: It is challenging to operate parallel tax systems
	Reality # 6: Complexity
	Reality #7: Uncertainty

	Conclusion

