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THE NATURE OF A CORPORATION To the New Chief Justice 
Di~secting That I>:zzling Legal Myth Our Congratulations 

SIR WILLIAM MULOCK 
"The Natural Person" The enthusiasm with which the 

The Law School's Tribute to Ontario's Grand Old Man 

By Charles C. Hill 
The prevailing opinion seems to unit. Out of 

give to the Romans the credit for 
originally inventing the political 
constitution of the corporation. 
They were introduced by Numa· 
who, finding on his accession th~ 
city torn to pieces by the two rival 
factions of the Sabines and the 
Romans, considered it prudent to 
subdivide these two into many 
smaller ones by instituting societies 
of every trade and profession . 

such a situation there 
ar ises a more or less metaphysical 
being, the corporate persona. A 
persona of this type may exist irre­
spective of legal recognition, but it 
has no actual status at Jaw because 
the King 's consent to its existence 
has never been obtained. What the 
law can g ive it is a legal classifica­
tion and it becomes a legal persona 
or juristic person vested with s uch 
powers as are set out in its charter 
along with th e general capacity 
whi ch the co mmon law ordinarily 
attaches to corporations created by 
charter. 

They were afte rwards much con­
side r ed by the Civil Law in which 
they were called "universitates" 
and also by the canon law. From 
it our present ecclesiasti cal corpor ­
ations are d erived . 

In England in the 13th century 
we find la wyers dealing with muni­
cipal and ecclesiastical gro u ps. 
Their manner of dealing with s uch 
groups make them look very much 
like our present day corporation s . 

The earliest English corporations, 
howeve r , were those created by the 
common law itself, such as munici­
pal , ecclesiastical and educational 
corporations, appearing late in the 
15th century. Of these Blackstone 
says: "With us in England, the 
King's consent is absolutely n eces­
sary to the erection of any corpora­
tion, either expressly or impliedly 
given. The Kin g's implied consent 
is to b e fo u d in co r porations which 
exist by fo r ce of t he common la w 
t o ·whi<:h our forme r kin gs are sup­
posed to have g iven their concur-

L et us look at the na ture of this 
"something more than the sum of 
its m embers" in the broader light of 
human associations in general. 
Whenever men act in common, they 
inevitably tend to d evelop a spirit 
which is som ething different from 
themselves taken eith er si ngly or in 
sum. It is their common purpose 
whi ch begets a co mmon spirit dis­
tinct from their individual per son­
alities. 

The corporation is, in fact, a very 
ffici ently organized unity, to which 

the law has ascribed rights and 
duties and an existen ce and per­
so nality of its own. It has been 
settled by Saloman vs. Saloman & 
Co . 'Ltd. (1897), A. C. p. 22 at p. 
51, that "a company is a t law a 
differen t person altogeth er fro m the 
subscribers to the Memorandum." 
We know that a corporation pos­
sesses certain J e~al rights and 

Maitland g ives to tb<e. duties and that it. as a personality 
cTetllt f;n 6 ng ug- 1 tl l&ttnct tro ru h _ :': m e mb•' 
•' correct corporate It follows, therefo re, that it rig 

va l lean· uP­
:<t its hugll t , a orporatlu a 1. d t h e Std• , 

21 Law Quarterly Revi ew, p. 365, 
says: "For the purpose of establish­
ing the inherence of certa in rights 
an d duties which cannot be con­
veni ently treated-or perhaps can­
not be t r eated at all-as inhering 
in t h e m emb er s of the corporation, 
but which can be dealt with as in-

(Con tin u ed on Page 3.) 

Ontario press has greeted the ap­

pointment of Mr. Newton\¥. Row ell 

By R. A. B ell 

On June 30th, 1936, with the 
to the office of Chief Justice of On- re tirement of the Right Honour-

a bl e Sir Wrniam Mulock from the 
tario once more attests not only the position of Chief Justice of On-
fact that the people of Ontario are tar io, there ended an era in th e 
jealous of th e hi gh reputation for judicial hi story of Ontario. In his 

fitness and probity which has ever 
been a characteristic of their judi-

~4 years of active public service as 
Member of Parliament, Minister of 
the Crown_ and one of His Majes­

cial officers, but furth er that they ty's justices, Sir William carved 
will be generous in their ap precia- for himself a peculiarly prominent 
tion of th e appointment of a man in ni che in th e Hall of Fame. Hi s r e­
whom these attributes are pre-emi- J tirement from active public life 

marks the severance of our inti­
nent. Time and again in hi s long m a te con nection with the day s 
and illustriou s career Mr. Rowell whi ch to the most of us. are only 
has revealed a deep and abiding re- history . 
spect for the ~-espon sibiliti es of pub- The Prnvince of Upper Canada 
lie office; he has been dogged an d was o nly a frontier settlement 

whe n William Mulock was born in 
persistent in support of a ca use of 1844. And it was st ill far removed 
tho righteo usness of which he was f ro m the Ontario of today, when 
profoundly co nvinced ; he has fl out- in 1859 the fifteen-year-old boy 
ed politica l consistency to follow the ra m e down from rewmarket to 

register in the un co mpleted build­
dictates of hi s own convictio ns, and ing of Univ er sity College. Here, in 
by hi s obvious sincerity has escaped the stately univer s ity halls, he first 
the u s ual conseq uences of such a ma de evident his a bility to secure 

:; tep. These characteristics are ide­
a ll y suited to th e r equirem ents of 
the office to which h e has been ap-
po inted. 

the confid e nce and esteem of his 
assistants. Upon the completion of 
his unive rs ity career , law and poli­
tics had beco m e his ambition in 
life a nd he bent his efforts towards 

It is quite unn ecessary to speak r ealizing his goal. Soon after his 
of his legalistic experience and tar-· call to the bar, William Mulock 

began to devote hi s energies to 
politics w ith the result that he was 
elected Member of Parliament for 

en t. For twenty years he has been 
accounted as one of Canada's lead-
ing co un sels, and now it is doubtful 
if be has a rival as a consti tutional 
?,uthority. His know ledge extends 

orth York in 1 8 2, which riding 
he represented until his r etire­
ment from politi cs in 1905. 

To t he political world, h e 
brought rare qu a liti es. An enthu-
ia tic r a sh re vd str 

dl"P f 

i~ ohert I ·ent1me11 , eliur l - co n ri 
B d 1 

huted largely to the splendid vote 
rt or Pll can r<>ceiv.,. 1 by th e Li er:\J P t in 

eq ua l. H e has been • den' vf rhr . On " r ;i ~!>9 , an d rt wa s th·ere­
Canadian Bar Association and is for e only natural that h e should 
now the titular head of the Ontario be call ed u pon to enter the Laurier 
Bar. He is in the opinion of OB1T1m ·~overnmen t. In the position of 
DJCT.\ the best possible cho ice fo r the Postmaster-General , which office 
office, a worthy successor to Sir Wil- he held for nine year s, he indica ted 
Iiam Mulock, whose long a nd meri- a progressiveness of spirit and a 
to rious tenure, we hope, he may emu- bo ld initiative whic h resulted in 
late. ma ny a dministravtive reforms of 

far-reaching effect, of which one 
n eed only mention penny postage 
within the Empire and th e con­
s truction of the Pacific cable . Dur­
ing thi s time, a lso, he organized 
and presid ed over the n ew Depart­
m ent of Labour, choosing as his 
deputy, it is inte resting to note, 
William Lyon Mackenzie King. 

In 1905 Sil· William retired from 
the Laurie r cabine t to becom e 
Chief Ju stice of the Exchequer 
Division, which office he held until 
his appointment in 1923 as Chief 
.Justice of Ontario . o attempt can 
properly be made at this early date 
to evaluate t he influence of the 
form er chief justice upon the d -
vclo pme nt of law and legal science 
in Ontario. In the court , he was 
moro the bu sinesslike, matter-of­
fact judge than the profound an d 
e rud ite legal scholar . In this was 
his strength. With painstaking 
diligence he sifted a legal proble m 
to its depth and then with m e llow 
wisdo m and a broad humanitarian 
co nception of legal principl s, ren­
dered his decision, based on com­
mon jus ti ce rath er than legal hair­
splitting. In criminal appeals, 
which in these later year s constit­
nted a major portion of hi s work, 
this was particularly ev ident. 

In the field of ed u ation, per­
haps even more than law or poli­
tics, his con tribution will havfl 
greater ultimate significance. His 
indefatigable labours whi ch had 
their co nsummation in the federa­
tion of various coll eges and facul­
ties into the University of Toronto, 
constituted what is perh the 

r and th 
nf ti ,. 

c-; r e a monu men t t o 
As h lays aAld e his mantle 

nflicP, th studf nt of O good 
Hall send to Sir William their best 
wi shE>s and an expression of thei r 
hope that he may live long and be 
ha ppy in his quiet reveries, in his 
contemplation of hi s life's work 
and achiev m nts and in the 
knowl edge that his provinc and 
his country are th e bett r for his 
having liv cl. 

of for e ign theory was being re-· 
ceived, t he most remar kabl e in­
stances of which was th e Italian 
theory of the corporation." The 
English co urts had long been deal­
ing with gro up units, but had no 
actual theory of a corporation . They 
required a theory that would give a 
separate personality to a g roup of 
individuals bound together by the 
operation of their own wills, even 
though that end be attained by 
means of a fiction of law; and it was 
by a fiction that English courts first 
came to recogniz e the separate en­
tity of the corporation. Of this 
Maitland says: "Th e corporation is 
a person, but it is a person by fic­
tion of law only and b eing s uch a 
person, it requires some authorita­
tiv e act to bring it into bei ng, so m e 
declaration of the state's will, that 
it exist and continue to exi st, even 
though all its m embers be dead." 

A Reprint of Last Year's Student Cammi ttee Wallace Nesbitt Essay 
R L I Ed . Winners Announced 

That th e corporation owes its in­
c ption to the sovereign power is 
one of the basic features of our 
English law of co rporations . In the 
Year Books of the reigns of Henry 
IV., Edward IV. and Henry VII., we 
find the co urts recognizing some un­
chartered bodies of persons as legal 
units. A Jong line of judicial defini­
tions refers to a co rporation as be­
ing, in effect, an artificial per son 
existing only in co ntemplation of 
the law. B eing such a creature of 
the Jaw, it Joks to it for its rights 
and powers and is subject to and 
co nfined by the limitations and re­
strictions imposed upon it by its 
charter of incorporation and the 
general companies act~ for the time 
being in force. Thi s was estab-· 
lished by Chief Jus tice Marshall in 
the Dartmouth College case. (Dart­
mouth College v . Woodward Wheat 
(U.S.).,. 518 at 636.) He speaks of 
~11c Ql'il ion as "being th e m ere 
dy &fii.'bf the 1aw, possessing only 
tlioii· properties which the charter 
of its creation confers upon it, 
eith er expressly or as incidental to 
its very existence." 

It would however, seem to be 
possible for' a body of men to bind 
themselves together for the purpose 
of carrying out certain undertaking 
and of becoming so well organized 
that they are capabl e of acting as a 

eport on ega ucatton The fifth annual a vard of the 

Reopening That Long-Drawn Controversy of Law 
Student vs. Law School 

Wallace Nesbitt Prize Es~ay om­
petition was again won this yea1· 
by Mr. Bora Laskin. Mr. Laslcin 
has the enviable orntm t1on of h;,v­
ing captured this award of $100 for 
two successive years, last year hi s 
essay on " o ll ective Bargaining" 
having taken first priz , while thi 
year hi s essay, "The Protection of 
Interests by Statute and the Prob­
le m of Contracting Out," was on­
sidered th e bes t of those submit­
ted. This diffi cult legal proble m, 
and one on which there ar very few 
deci ded cases, was so w ell done by 
Mr. Laskin that Dr. Wrig ht has an-

(Ed Note: Last year a Stmlent 
Gonwiittee at Osgoode Hall was av­
vointed once again to l ook into the 
sys tem of legal eclucation in On­
tario and at the end of siwh a .sur­
vey vrPsent a r evort . This report 
was finally 1mblishecl in Ourmn 
DH.:T.\ on Avril 15th, 1936, t he last 
nmnber of the year. The findings 
therein rctisecl consiclerable coni­
nienl both at m eetings of the Lil­
en;,ry Society ancl in stuclent clis­
cussions. However. examinations at 
tlwt time were too oniinioitsly near, 
ancl the ensuing comments on the 
revort were necessarily curtailecl. 
F eeling that the very object of the 
report was thereby clefeatecl, the 
eclitor ancl the execiitive of the Lit­
erary Society hcwe cleciclecl to re­
print in a smnmarizecl form the r e­
sitlts of the Committee's cletailecl 
ancl imvorta11t research . '.l'his course 
they feel is jitstified fo r three rea­
sonss ( 1) the clisciission that w as 
so iinl'iniely throttl ecl last y ear w ill 
be given another opportunity of 
making itself heard: ( 2) there is a 
n ew firs t year w hich has not seen 
the R eport; ( 3) this iss1te of Onrmn 
DJc T.\ is being mailed to some two 
/mndrecl of the leading law jinns in 
the City of Toronto cincl the very 
peovle who can do something con­
stntetive regarcling the finclings in 
the R evort will thereby be giv en a 
chance of cloing so. Comvlet eness 
ancl literary style have pe1·force 

been sacrificed for brevity in this 
reprint. The editor avo logizes to the 
conirnittee if he has in anyway 
nwrrecl the effectiveness of the orig­
inal R evort. bitt feels that some of a 
v~ulcling is better than none of a vie. 
Dots ancl italics will be usecl w here 
parts of the original t ext have been 
deletecl.) 

Student ommittee Re1JOrt 

goode Hall. In what follows, this 
Committee is exceedingly desirous, 
in the light of s ubseq u ent develop­
ments, to reiterate t he reasoning 
th er ei n employed and the co ne! u­
sions therein r eached. 

Th e premise on which the above­
m e n tioned Students' Report a nd 
this immediate one ps based, is 
that the members of the Bar in On-

noun ced its publication in th o-

This is the R eport of a Commit- tario belon g to a learned profes­
t ee of Students appointed by the sion (rath er than a trade craft), 
Executive of the Legal and Lit- which is most intimately conceived 
erary Society of Osgoode Hall to with tlrn regulation of the social 
furth er investigate the problems of r elations among iall m embers of 
legal edu cation in Ontario in the the community. Such being the vember iss ue of the Canadian Bar 
light of th e Report of the Special case, ,m ethods of legal education R evi ew. Bora Las k in may well be 
Committee of Benchers dated Feb- should be directed towards th e en- proud of hi s latest contribution to 
ruary 14, 19 35. With the greatest hancem ent of the prestife of th e a brilliant academic career which 

C h t profession. The obj ect of legal r espect, this ommittee finds t a he is at th e present time continuing 
it must differ in many material in- edu cation mu s t be such a s to as- at the Harvard Law School. 
stances from the r ecommendations sure the community that the class The second prize of 50 was won 

which administers the law is a in the last-mentioned Report, the by Gerald D. Sanagan with his 
cultured class of well-trained men reasons for this difference of opin- essay, "The Doctrine of Renvo i," 

iou being set out below. and wom en, having a dee p insight whil e John C. Osborne was the win-
It should be noted at the outset into th e history and spirit of the ner of the third prize of $25 with 

that th e findings of the Benchers' law , an d a knowledge of the trend his co ntribution, "Trusts Arising 
Committee are in direct confli ct of th e social conditions to which under Joint and Mutual \V ills." The 
with the recommendatiolllS sub- it must be made applicabl e. The calibre of the articles submitt d 
mitted by a special Committee of students of Osgoode Hall Law thi s year was exceedingly high, and 
students appointed at the requ est School are eage-rly desirous of being Obite1- Dicta takes this oppor­
of the Benchers in 1934. That Stu- afforded adequate time and oppor- tunity of congratulatin g all those 
den ts' R eport, reprinted in 12 Ca- tunity to gain more than th e s u- who entered this competition on 
na diau Bar Review 144, bas the perfioial smattering of legal pre- their fine efforts, and h opes to be 
wholehearted approval of this cepts, which is handed down to a bl e to publish as many of th ese 
present Committee, and continues them in the Law School. ~nder. its essays as possible during the com­
to rnpresent the views of the great present system of adm1111strat1on, ing year. 
majority of the studen1ts at Os- 1 (Continued on Page 3) I (Continued on Page 5) 
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EDITORIAL BOARD 

FRIDAY, BER 16. 1936. 

LEX ET LUX 

l1aw l think, hould be r e"'arded a. an elastic 
tis. u which clothe: the growin"' body. That tis. ue , 
that garm nt. must fit exactly . Jf it i. too tight, it 
will . plit, and you " ·ill ha Ye reYolution and law le ·s-
n ...... l f it i. loo loo e, it will trip u up and 
imp cl our movem nt. ... . " 

Th wor 1.· a r tho. of Lord Tweed muir; th-e view. are tho e 
ol' nrnn,·. That th law mu t be a changing, active thing rather 
than :t;1tic and unyi I ling, i an a Im o. t univer al ly accepted fact 
in thi .. wil'tly-moving R"'e, "·ith it. catacly. mic, lightning-quick 
moo ls. 1i or it i. al th f t of those who felt the law must be 
kept n confining and 11nre. i:ting influence, that the blame for this 
mad world in which,,. liYe, mu t be laid. n l if we. are de irou 
of nc m r r turning to a ane anc1 normal Jife, it naturally 
follow. that th : who mak the law tho. e who admini ter it, 
11ncl tho. e wh p1· scribe it , hould be capable of meeting these 
tnrbul nt di . turbanc of our time., and out of chaos bring about 
·osmo:. Hut b fore w can haYe our legislator., our jud"'e. and 
out· lawyer: w mu t haYe that group of p eople who study the 
ltl\\'. ncl it is to the e elf-. ame stn lent that this editorial is 

a cld re~. l. 
That nanow-mincle lne. s i. the chief sour. e of. uspicion and 

di. tru!-.t. an harcll,1• b di puted. For narrownes. almo t inevit­
;ihly I a ls to intolerance and intolerance to bi"'otry. 'l'his chain 
of' !mt , link d to"' th 1· by i"'noranc , can only be broken by 
know! dg-e. and it is the fun ction of education to supply uch 
know I dge to it di . cipl .. 

It. ha: often b n aid that the profe · ional man is the most 
narrow-mind cl of all. The doctor, so they ·ay , thinks only of 
pa ti nl and di ases, the engineer of dynamic · and hydraulics, 
and th lawy r ol' onrt. and ca e ·. That th.e lawyer, who e duty 
it i. t o huilcl. ·u:lain and repair that bulwark of our civilization 
·all cl th law, :houlcl be . o categorized i to be deplo.red. But 
that it i tru.e. we must 1· luctant!y confess. Toe many ·JDC .ha re 
our jud"'e applied antiquated le"'al theories to our modern social 
pr bl m. · too many time have our lawyer advocated nineteenth 
•entnrr . olution for twenti th century que tions. 

1i or while it may b th legi lature. that make th e laws, it is 
unclouht dly th ourt. that interpret th·em . And it is th is inter­
pretation that must be neither "too loose" 11 or "too tight ," to o 
m1n ,,. nor too wid , too ·t-ern nor too meek. It i this i11terp.reta­
tion that th lawyer must keep atune with our pre. ent di cordant 
. ymphony of li,•in"' and by hi efforts, in time, drown out t he 
·111 h of cymbal with the . in"'iog of violin . And if it is admitted 

tlrnt thi . be the function of the lawyer , it is reasonable to assume 
that he mu . t b pr par cl to properly fulfi ll that function. 

That pr parntion he mu. t tart whi l·e youn"'. for then on].) 
lrn: h th tim and th b nt for it, and then only will it do him 
mo. t good. H mu -t learn to under ·tand and appreciate the 
· ntribulion that th r I ople are makin O' to our ivilization, and 

1 ry a b th a n to 1 am th·e fundamental concepts upon which 
th r bas th ir ffo rt . Ile must feel that the docto r , the engin eer , 
h p y h logi t and th · economi t are all as important in the 

~ch m of thing a i. the lawyer, and to hone t ly o feel he must 
Rtt mpt to und r:tand th e means and th end by and for whi ch 
th y RI" • triving. 

Thu · whil w h r at ·goode H all hav li ttle t ime to devote 
1o an)·thin"' oth r than our own ca. e-boo k and text., it i never­

: ntial that ome part of t ha t extra time be pent in 
] arnin"' how t h other ma n think . W e mu t begi n to see now, 
that whil law i. important, othe r thin gs al O· .ar e importan t; that 
whi l th lawyer an ·olv crime , th p ·ycholog ist and the doctor 
]rnY aL·o a olution · that while jud"''e. can effect ure in our 
~ ·ial ·y. t m, th conom i t and the ph il o. oph er have also a 
·u r . Tt i. on ly when the lawyer ha see n thi . t hat he can truly 
·all him elf du ·at cl· it is only when he has fe lt thi:, that he can 

J>r p rly perform hi duty to . o iety. V\Then that day come , 
wh n nr legi. lalor., jndg . an 1 lawyer · are imbued with that 
pati<>n <' ancl tol ran· that om.e only t hr UO'h ducation and 
un l r . tandin°-, then on l,,· can it hone. tly be aid that the law is 
'th<' · mr11t ot ·iv il izalion.' 

By M. S. Smith 
(Foreword: This interesting 

st ud y into the law of personal chat­
te ls is he re rep rin ted with t he gra­
ciou s consE•nt of t he schola rl y edi­
to r of Smi th's Cases on P erso na l 
Property. The case is, to our lim­
ited knowl edge, a uniqu e one in 
every respect, for in spite of the 
fact that lan dslides a re a sufficiently 
co mm on occurrence thro ugho ut 
Canada at five year inte rva ls , in. 
law one is-to quote the scholar ly 
editor of Smith's Cases on the law 
of Co ntracts-a 'ra ra avis.'· Be­
ca use of the absence of judicia l pre­
ceden t bearing directly upon the 
point in qu es tion we have so li cited 
co mm ent upon it fro m ma ny pro­
mi nent a uthori ties, asking that they 
sub ject t he argum ent to t he most 
searching crit icism, and w e have 
appended the co llected co mment to 
the text). 

Hyde v. i)Io1·gan; 1 Nevada 234. 

(Ed. note. The case of Hyde v. 
l1I organ wcis fortititous ly reported by 
a yo1ithf1il prospector of the 'Fifties . 
I found his fresh. 7iictziresq1ie accoiint 
so entertaining. so refreshing after 
the dreary. t i resome clissertations of 
the Classic Cases of Messrs. Hale, 
Coke. et al. with their lengthy irre­
levancies clisgitisecl in Latin so poor 
that P. Vergilius ( Vergil to yoit) 
woulcl have spoken of arins and a 
rnan with the wagon that I have 
reproditced his report in fiill). 

"The mountains are ver y hi gh 
and steep about Carso n, Eagle and 
Washoe Valleys-and so wh en the 
snow gets to melting off fast in the 
spring and the warm surface-earth 
begins to moisten and soften, the 
disastrous landslides commence ... 
One morning Dick Hyde rode furi­
ously up to General Buncombe's 
door in Carson City and rushed in­
to his presence without even stop­
ping to tie up his horse. He told 
the General that be wished him to 
conduct a su it for him; and with 
violent gestures and a world of pro­
fanity he poured out bis griefs. He 
said that it was well known that 
bis ranch was situated just in the 
edge of the valley and that Tom 

,_Mo ·g · led~ ~eA!_ateJr 
above it on the mountainside. And 
now the trouble was that one of 
those landslides had co me and slid 
Morgan's ran ch , fences, cabins, cat­
t le, barns and everything down on 
to p of his ranch and exactly covered 
it to the depth of about tbirty­
eigh t feet. Morgan was in posses­
sion, and refused to vacate the pre­
mises-said that he was occupying 
his own cabin an d not inteTfering 
with anybo dy else's-and that the 
said cabin was stand in g on the 
same dirt and same ranch it had 
a lways stood on, a nd he wou ld like 
to see any body make him vacate. 

"And when I reminded him ," said 
Hyde, wee ping, "that it was on top 
of my ranc h an d that he was tres­
passing, he ha d t he infernal mean­
ness to ask me why didn 't I stay 
on my ran ch and hold possession 
when I see him a-coming. Why th e 
blath ering lu natic, the But 
what grinds m e is that that Mor gan 
hangs on t here and won't move off 'n 
that ranch , says it's hi.s'n a nd he's 
go ing to keep it- likes i t better 'n 
he did up the hill. Mad? W ell , I 
been so mad for t wo days I co uldn't 
find my way to town-been wand er­
in g around in t he bush in a starv­
in g co ndition-got a nything to 
d ri nk, Genera l ? But I 'm h eTe now, 
and I'm go ing to law . ... 

Wh en th e General sat down he 
did i ~ with th e co nviction. that if 
th er e was anythin g in good stron g 
la nguage, un contes ted wi tnesses, a 
great speech a nd believing and ad­
miring countenan ces a ll aro und , 
Mr. Morgan's case was kill ed. Ex­
Governor Roo p leant his head upon 
his ha nd for so me minutes, think­
ing, and at last began impressively: 
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FIRST YEAR IMPRESSIONS 
By Jae!{ Mir.sky 

First-year impressions r emind 
me of that never-to-be-forgotten 
fab le of the three blind m en 
grouped around the e lephant, and 
each using the Braill e system on a 
different part of the elephant's 
anatomy in an attempt to ascer­
tain the nature of ~;;;; animal. But 
in an attempt to be truly legal, w e 
shall follow the example set by 
generations of English lawyers in 
their "wilderness of single in­
stances," aud in desc nding from 
the general to the particular rwe 
shall liken ourselves to th s ingle 
unfortunate blind man placed at 
the extreme rear of the elep hant. 
Like true first-year law men we 
take everything without a "granum 
solo" - including that gran rl old 
a dage "English law is based on ex­
perience and not on logic." That 
is the r eason I li ken law to the 
rear of the elephant rather than 
to the foTe, because th e fore, in 
its jungle manner, resorts to logic 
w!lere s he a t,' t'h fFs" " •"Tiii.Ier­
nes of r e fl exes-," buil t up by gene­
rations of experience, acts accord­
ing to bitter experience. Our blind 

man, after a few explorato r y mo 
m nts., wou ld be quite conect in 
co ming to th e co nclusion that his 
assignment was law. 

The preface to law is indeed the 
sorriest of a ll professions -- the 
gauntlet one runs of di s illusioned 
despondent and even desperate 
lawye.rs in an attempt to obtain a 
studentship in. a lawyer's office 
indeed equal s the ancient rite per 
formed by the Cree Indians. And 
if peTchance on€ emerges fro m 
the rite with a head "bloody but 
unbowed ," one is not m et by the 
tribe with huzzahs, acclamations 
and a ll t h e paraphernalia of a 
hero, in cluding a feast in the of 
fin.g. I n the tribe of forensic 
Sophist s th e reception committee 
views yo u with one ey ebrow lifted 
a nd a ll the en couragement tha 
bleak November giv·es t o a fa iling 
consumptive . In the offing awaits 
seven long years of form s, and not 
seven long years of f east. But be­
ing a cheery individual, "guided 
tiu n~nql"· "n"n ~-~ n n • '-·· )n P'iC "....J... 
r emember that the law of averages 
presents eve r y seven with a co rre­
spo ndin g e leven, and "with 
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STUDENTS' REPORT 
(Continu ed from Page 1) 

for The Law Soci~:yrtsfanUd Ontario 'Veekly Notes, 
. 0 pper Canada . 

and to raise th e esteem of their fu­
ture profess ion by bringin g to it a 

wider culture a nd a more effici ent 
training . 

vVrite fo " prices on complete or partial sets. 
W e carry large stocks _o_f _T_e_x_t _ B __ 

students' discounts ~otksllupt_on which we a llow With t hese ob jects in view , this 
Committee cannot agr ee in th e We invite a 1mes. 

you to call and see them - only t 
f hree minutes walk 
rom Osgoode Hall. wi sdom of th e present system of 

low ent ra nce r equirements, nor in 
the system of co ncurrent office 
work and law school training. Th e 
undesirable resul ts, fr 9m the point 
of view of both of the stud ent and 
of the professio n , w hich a r e en­
ge ndere d by these two fundamen­
tal defects in the present system 
of legal edu cation , have been 
further accentuated by the 
changes that have been made in 
the hours of lectures, against 
whi c.h a protest, which went un­
h eeded, was m ad e by the s tudents 
of Osgoode Hall immediately after 
th e publication of th Bench ers ' 
Committee Report ( 1 3 C. B.R. 
3 5 7 ) . Other unhappy conditions 
have a dded to the genera l di ssati ::;­
fac tion with the present sys tem of 
legal edu cati on. This r eport will 
accordingly proceed to di scuss th e 
improvement of legal edu cation in 
Ontario under th e followin g gen­
eral h eads: 

145-149 ADELAIDE STREET, WEST. 

(Continued f.r om P age 1) 

hering in the corporation itself ." 
Among such rights and duties of a 
corporation are included perp etual 
succession , the right to sue and be 
sued, ' to r eceive a nd grant by the 
corporate nam e, to purchase and 

hold land and chattels, t o h a ve a 
common seal and to make by-laws. 
These are n ecessarily a nd insepa r­
a bly incident to ever y corporation 
which incidents, as soon as a cor­
P.Oration is duly e r ected, are tacitly 
annexed. 

The n ext importa nt phase of the 
corpor ate n a ture wh ich mus t be 
considered a t some length is the 
th eory tha t t h e separate person­
a li ty of the corporation has been 
conferred upon it by a fiction of 
law. That th is is one of the best 
establish ed doctrines und erlying 
our conception of Engli sh corpor a­
tion law th er e can be no do ub t. Pro­
fess0>r Maitland gives Pope I nnocent 
IV . t h e credit for being th e first 
man to use the phrase "persona 
ficta" about 1243. Thencefort h t h e 
corporation was adm it t ed by both 
c·anonists and legalists to be a per­
>"On, but a per son by fi ction and only 
by fictio n . It is .said that th e Pope 
w as so in earnest abo ut the ficti­
tious-ues:> f lJ, e ·~ urvoru.t i on'a~r­
sonality tha t h e procla imed tha t th e 
corp or ation co ul d com mit nei ther 
s in n or de lict. 

Wh a t seem s to be m eant when 
t he corporate person ali ty is r eferred 
to as a fi ction is that it has no more 
exis ten ce than th e s tate chooses to 
give it. Lord Selbourn e, in Great 
Eastern Rai lway Co. v. TurneT 
(1872, 8 Ch . App . p . 125 , says: 
"Th e co rpora tion is a m ere abstr ac­
tio n of t h e law. All th a t it do es, 
a ll t ha t th e la w imputes to it a s its 
ac t , must be that whi ch can be 
legally don e w ithin th e power s 
vested in it by Jaw." 

The cour ts, bo th in E n gla nd an d 
in th e United Sta tes, a nd m or e es­
pecia lly in th e latt er co untry, h ave 
lately been sh owing a tendency to 
disregard the fi ction t heory when 
it is urged to an intent not within 
its r eason and purpose ; choo sing 
under su ch circumstances to r egard 
the cor poration a s an aggregation 
of persons . "It is a certain ru le, " 
says Lord Mansfi ed , C. J ., " that a 
fi ction of law sh a ll never be con­
tradicted so as to defeat the end 
for which it was created, b ut for 
every other purpose it may be con­
tradicted ." Broom, in h is legal 
Maxims, suppor ts this view, saying: 
"All fictions of law h ave been -in­
troduced for th e purpose of con­
venience an d to subserv.e' the en ds 
of justice. It is in this sense that 
t he maxim 'in ~cti one juris subsistit 
aequitas,' is u sed an d th e doctrine 
of fiction appli ed . But when they 
are urged to an intent and purpose 
not within the reason and policy of 
the fiction, they have a lways been 
di·sr egarded by the courts ." The 
attitude of Am eri can Juri sts on this 
point is clearly expressed in th e 
judgment in Chicago First National 
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Bank v. F . C. Trebein Co., 59 Ch. 
St. 316, 3 26: " The fi c tion by whi ch 
an ideal legal entity is attributed 
to a duly fo r med incorporated com­
pa ny, existing separa te and apart 
~rom the individua ls composing it, 
is of such gener a l utility aud appli­
cation, as frequ ently to induce the 
be lief th a t it is universal, and be, 
in all cases adh ered to, although 
the g reates t fra uds may thereby be 
perpetuated under th e fi ction a s a 

1. Entrance R equirements. 
2. Concurrent Law School and 

Office Work. 
shi eld. But modern cases sustain ed 3. ~reserut Conditions' p~·evail-
by th e best t ext writers, confine th e in g at the Law School. 
fi ction to th e purposes for whi ch it E nti·ance Requirement 
was a dopted-conveni ence in the Thi s Committee feels th a t th e 
transaction of business and in suing I 
and being sued in its corporate Ben ch er ' Committee, in a man-
name, and the continuance of its ne r , r ecognize th e desirability of a 
rights and liabiliti es, un a ffected by university education for a ll intend­
changes in its corporate members; ing lawyers .. . It is obser vable, in 
and have r epudiated it in all cases this connection , that s in ce all 
wh er e it has been insi sted on as a other professions. b~ve a ~i~her 
protection to fraud or any other s ta ndard for prelu~m~ry trammg, 
legal tra nsa cti on." The author of our low standa;rd is m eff ect an 
an a rticle in 20, H arvard Law R e- invita tion to those he~dl ess per­
view, p . 223, r efer s to th ei "fi ct ion" I so n~ who , with no special t_aste or 
of t h e corporate en tity as bein g a ptitude for law , . are an~10us ~o 
"fi rmly es tabli shed a nd va riou sly enter that prof~ss10~ which :viii 
a ppli ed,'' but that a qua lifying do c- hon our th em w1_th its cr edentia ls 
trine has been proposed that in a t, th e lowest pr~ ce . . . . 
some circumstan ces it be dinegard- f ·he Benich er s Committee has 
ed. H e regards the statement "that declined, h owever , to r ecommend 
th e fi ction of a corporate entity be that a un_i~ers i ty degr~e be ma de 
di sr egarded when urged to an in- a prereqms1~e to enter mg_ the law 
t~nt and f1'111 0se not within th e sch ool, pl ac ~ ng r~~t 1·ehanre, as 
reaso n a nd policy of t he fiction,'' of ~bove rn e~t10ned , upon . the. Eng­
th e ten tative qualifying doctrin e to l1sh practise, as embodied rn the 
be t he most promising. But he Report of Lord Atk.ins. ( 'l' he re.port 
questions by w hat standa rds it can then goes on to disc1iss the cliffer­
clearly be de termined r h a t is ences . between the En~lish cind tl~e 
"within the r ea son and policy of Ontario systems w hich to t 11eir 
th e fi cti on. " There seems to be no nii nd makes the finding of L or d At­
u rgent n ee: of this innovation, says kins i n applicab l e in t his province.) 
t he learn ed gentl eman , for t he . . . The legal profession in t hi s 
"public in convenience, wron g, fraud province is admi ttedl y an d indubi­
or crim e, to prevent which the fie- tably overcrowded. The most ener­
tion is to be adjured , can a lmost getic and abl es t youn g lawyers 
a lways be reach ed through o th er, find it extremely difficult to-day to 
legal principl es. If in scatter ed in- build up a remunerat ive practice, 
s ta nces suita bl e est ablish ed legal whilst the in cr eas ing number of 
r em edi es a r e lacking, th e legisla- cases before the discipline commit­
t ure, which has g ran ted corporate tee bear shameful testimony to t he 
powers, sh ould be left t o provide pressure which economic conditi ons 
against th e abuse of them. " a re imposing upon old and yo ung 

Some of th e m ore modern wr iters members of the profession alike. In 
a re beginning to express doubts on the light of such condi t ions it is 
th e theory that a corpora ti on can submitted that some sort of limi ta­
only be created by so me a ct of th e tions on the annual output of law­
s tate. A vi ew whi ch arose from yers has become a drastic n ecessity. 
the conception of th e early Jegalists S uch a limitation, to be fair , should 
that th e corporate per sonality was be applied a t the entrance to th e 
p rely fictitiou s and therefore, re- j Law School course, and should be 

uired some a u thoritat ive act som e based on the prin ciple that those 
;:dlcation of th e state's will to give men and women wi ll be admitted 
it co mm encem en t. They argue that who seem most likely, in the long 
the th eor y that a corporation can- run, to make better lawyers and 
not exist except by v irtu e of the cit izens. It is submitted that since 
sovereign power is itself a fiction. t he Benchers' Committee has recog­
"It is a fact, " says Professor Dicey, nized "the importance of a good 
"whi ch bas r eceiv·ed far too littl e cultural background for a ll intend­
notice from Engli sh lawyers , that, ing lawyers," and expressed . the 
whenever men act in concert for a vi ew that a univer sity degr ee " is 
com mon purpose, they tend to ere-- very desirable" (13 C.B.R. 351) , it 
ate a body which from no fi ction of should now be made an essential 
the law but fro m the very nature requirement. Although it is slightly 
of things, differs from the indi- more titan a year s ince this sugges­
vidu als of who m it is co mposed ." tion was rejected by the Benchers' 
Mitchell, in his Canadian Co mmer- Committee, this committee is forti­
dal Corporations, claims "that it is fied in asking for its reconsidcra­
a lmost obvious that bodies possess- tion by the fact that "the York Law 
ing all th e attributes of corpora- Association ancl other county as~o­
tions existed before their a ll eged ciations and a majority of th e m em­
cr eation by charter or statute. So bers of th e Lawye~· ' Club a ll advo­
that corporations , in s tead of being cate th e singl e s tandard of a career 
th e creatur es of th e Jaw , compell ed from an appr oved univers ity . The 
r ecognition by the law. " Mr . w. Dean and F aculty of th e Law School 
Jethro Brown points out that "the a re of the same opinion." ( 1 3 C. B. 
chief attributes of a corporation, R. 351.) 
such as the right of perpetual sue- Concu1·1·cn t Law Sch ool ruHl Offi ce 
cession, the right to sue and be " Tork 
su i;i d by name, to purchase lands, to The Report of the Bench ers of 
have a common seal and to m a k e the Law Society of Upper Canada 
by-laws belonged to and were used I on Legal Education (1935 13 
by _organized gr~ups of individuals c .B.R. 3 47) quite properly recog­
act111g together Ill a co mmon p ur-1 nizes t h e division of legal educa­
pose Jong befor e the conception of tion into two compl emen tary parts: 
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offi ce trainin g ( 3 5 2) . "Ther e can 
be no differen ce ot opinion ," say3 
the Report, " in r espect of t he 
value and importance of proper of­
fi ce training and the immediate 
need of better measures to sup pl y 
it" (p. 3 5 2) . Ther e is a taci t a d­
mission h ere tha t th e concurren t 
law scho ol and office work system , 
in vog ue when th e R epor'; was 
drafted, and whi ch , fo r a ll practi­
ca l purposes, is still. in eff ect , was 
a nd is a failure. 

LAW AND GENERAL 
COMMERCIAL 
STATIONERS 

W e need not seek far fo r th e 
r ea sons. They ar e concisely stated 
in the Report of th e Specia l Co m­
mittee of Students of Osgoode Ha ll 
(19 3 4 1 2 C.B.R. 144 ) a nd may be 
bri efly r ecapitulated. Firstly, the 
present concurrent sys tem does 
not guarantee P.nou gh office prac 
tise for all or any of the s tu dents 
under arti cles, because (a ) t here 
are insufficient offices in Toronto 
to absorb all students: (b ) the 
condition of th e legal profession is 
such that grad uate lawyers ar t) 
available at ridicul ously low sala-

Legal Forms a Speciality. 

9 - 11 Yonge Street Arcade. 
Elgin 2228, Toronto. 

ries; (c) influence of some so1 t is 
usuall y necessary for a s tud en t te> 
obtain a suitabl e office ; and (d) 
some s tud en ts are unable to carry 
th e burden of concurrent law 
school and office work with any 
justice to either. Secondly, the 
concurrent law school and office 
training system precludes the ef­
fectual realization of the true 

( Continued on Pag 6) 
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PRESIDENT'S REPORT 
A Glimpse of the Year's Activities, As Seen m the 

President's Crystal 

By Ernie Marks. 
The ditor or .. Obiter Dicta" has 

graciously permitted th e writer to 
oulline bri fly the policies of the 
L gal and Lit rary Society for the 

nsulng year. · At the outset, it may 
b lated that the Society is the 
official stud nt organization, and is 
romposed of all the students in 
at ndan e at Osgood Hall . Its 
function is to r present and inter­
pr t th vi ws of the student body 
on all matters pertaining to their 

even larger attendance than last 
year. 

The Society sponsors lighter en­
tertainment in the nature of dances. 
The "At Home," the outstanding 
social event of the year, will be held 
at the Royal York on February 12. 
It is hoped to have an informal 
dance in the fall in good advance of 
the Christmas exams. The chair­
man of the socia l committee is Jim 
W hyte of 3rd year, whose experi­
ence in that capacity at Varsity will 
stand him in good stead. 

legal ducation . For this purpose, Another important activity at the 
g neral m etings will be held Hall is that of moot cou r ts and de­
throughout the year, at which bates. The chairman r f the de­
students will have an opportu nity bating committee is th e popular and 
to vol their views on the qu s- hard-working Frank Sanders. He 
lion with which they are intimately and his committee will welco me all 
concerned. those interested in th is activity, 

To th first year students, a most es pec iall y those of the first year. 
ordlal w 1 ome is ext nded on be- Debates are arranged with other 

half or th upper years. To th wish universities and are held in parlia­
lhat th y will have a successful me ntary sty le, with speec hes from 
arademic year is a dd ed an invita- th e floor of th e H ouse. 
ti n to join in all the activit ies The moot courts present to those 
spon or d at the Hall. who take a dvan,tage of th em, t he 

The ex cutive of the Society is opportunity to get a practical work-
1 cted annually by the stud ents ing knowl edge of court procedure. 

and it Is the arnest d si r e of the The judges are prominent lawyers 
pr nt In umbents to work with a nd judges whose criticisms and 
th whole-heart d approval a nd s uggestions are very valuable. The 
support of all three years. When chairman of t he moot courts com­
mlstak s are committed-which i1 mi ttee is Claire Tooze, an d we pro­
In vi table - constructive cr iticism phesy that he will lend fresh cli s­
wlll b w lcom ed and acted upon. tinction to that office. H e and bis 

The hi f defect of our present co mmittee a lso extend a specia) in-
ducatlonal system is that it is vitation to the first year stud nts. 

mark d by an absence of good-fel- An eve nt of great popu la ri ty last 
Iowship, which is so characteri stic year was t he Mock Parliament. If 
or oth r school s. Despite obvio us the variou s political clu bs will lend 
handicaps, an ffort bas been made t heir co-operation , it is hoped to 
r late years to build up an "esprit repeat this very novel feature. 

cl cor ps" and to this cause the In co nclusion , a few r emarks on 
x cutive pledg s itse lf . ..Obiter Dicta" would not be amiss. 

Th monthly luncheons, which It is tbe official stud ent publi catio n, 
w r so well attended last year, w ill is financia ll y independent, but is 
b ontln u d an d these have proved run by student li terar y effort. Th e 
instrum ntal in fostering a school- ed itor is Milton Shu lm an, whose 
~·plrlt. L adlng members or th 11 goo d work with last year's paper 
b nch and bar will be asked to broug ht abo ut his promotion. The 
speak and with the law student executiv e wishes to thank him in 
prlc th re is v ry r ason to be- a dvance for the co-operation which 
II ve that the Jun heons will attract it knows will be forth co ming. 

MISS C. G. LIVINGSTON 
PUBLIC STENOGRAPHER 
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OBITER DICTA 
'foronto, October 16, 1936. 

I. SMITH'S REPORTS JAPPEALS TO _JUE PRIVY COU~CIL 
(Co ntinu ed from Page 2) V M t P t 

"'Gentl emen, I feel the great r e-' The Whys and Wherefores of a ery 00 om 
:;ponsib ility t hat rests upon me this 
clay. Thi s is no ordinary ca se. On 
th e co ntrary it is plain that it is 
the most sol emn a nd aw ful lhat 
ever ma n was cal Je e! upon to decide. 
Gentl emen, I have list ened a tten­
tive ly to the evidence, a nd have 
perceived t hat the weight of it, the 
overwhelming weight of it is in the 
favo ur of the pl a in tiff, Hyde . . But, 
gentlemen, it ill beco mes us to 
meddle with the decrees of H ea­
ven. It is plain that Heaven in its 
inscrutable wisdom has seen fit to 
move the defendant's ranch for a 
purpose. W e a re but creatures a nd 
we mu st submi t. If H eaven has 
chosen to favour the defendant in 
this marked and wonderful ma n­
ner; a nd if H eaven , dissatisfied 
with the pos ition of the Morgan 
r a nch upon t he mountain-side, has 
chose n to remove it to a position 
more elegi ble a nd more advantage­
ous for its owner, it is for us to 
submit without r epining. H eaven 
created the ranches, and it is Hea­
ven's prerogative to rearrange them, 
to exper iment with them , to sh ift 
them around at its pl easure .. . 
Gentlemen, it is the verdict of this 
court that the plaintiff, Richard 
Hyde, has bee n depr iv ed of his 
ranch by the visitation of God. And 
from thi s decision there is no ap­
peal." 

Comme n t on the Case. 

J>rofcssor A1·tlnu· L . (101·bin , upon 
being interviewed, mad e the out­
spoken rep ly, "It is believed to be 
Hroneous," he paused and then 
continued: "In strict confi dence I 
should like to express myself 
strongly upon th e subj ect. Al­
t hou gh I have nothing but respect 
for t h e learned tsr ia l judge, y t, in 
view of ail the attendant circum­
stances I must go on record as 1:>ay­
ing 'I doubt.' " 

1)1·. C . A . \\' right (author of 
Wri ght 's Williston's Walds Pollock 
on Contracts, Dr. Wright was cre­
dited with a n assist). Dr. Wright 
merely said: "Terrible, outrageous, 
wholly illogical; reminiscent of 
some of the r ecent decisions of the 
House of Lords and the Privy Co un­
ci l. For a fairly reaso nabl e treat­
ment of the point Taised see 
Wright's Williston 's Walds' Pollock 
on Contracts and Seven Sarawak 
R eports 413. 

John P . ('1·ankshaw (Annotator of 
Canadian Crimin a l Code; the stan­
dard authority on the split infinite): 
"It is impossibl e to r easonably ven­
ture an opinion." 

i\£1·. A. R. ('lute: "I'm afraid I 
won 't have time to do more than 
to uch upon thi s point, if that; 
you'd better look it u p for your­
selves." 

OCTOBER LUNCHEON 
Speakin g on the subj ect " P olit ic3 

a nd the Lawyer" at th e first lun ch­
eon of th e year held in the Oak 
Room of the Union Station, th e 
Hono urable J. Earl Lawson, form er 
Minister of National Revenue in the 
E en nett go vernm ent, advised hi s 
audience of law student to be prac­
ti cal an d warned them agai nst at­
temptin g an excursion into th e fi eld 
of politics until they had developed 
a well-es ta bl is bed practice. 

" If yo u have to be in Ottawa fiv e 
months in the year," continued the 
guest speak er , "you will find that 
the co urt will not wa it for yo u, 
and that you r cli ent Yrill get hi s a d­
vice from a nother lawyer wh o will 
not be yo ur partner. You cannot 
earn a living in poli t ics a nd if yo u 
attem pt to do so you will end up 
either financially em barra sec! , di s-· 
g•rnntl ed or a grafte·r . And ther e 
isn't mu ch chance for t he grafter 
because l he public is too well- du­
cated a nd intelligent to-day." 

Mr. Lawso n then went on to di s­
cuss t he method by whi h a law yer 
s hould star t in politics. In th e fi rst 
place, h e said , th e lawyer mus t first 
adopt an attitude on publi c ques­
t ions and a state of mind that will 
be intend ed for th e servin g of oth-

r s. As to whether there was a place 
for t he lawyer in politi cs, Mr. Law­
so n felt that without them th e s tat­
ute Legois latives• would be likely to 
pass would be uninte llig ible, and 
that th erefore th IT presence pre­
vents the passing of ac ts whi ch 
might create hardships and in­
justice. 

"There are three political eco­
nomi c systems," Mr. Lawson co n­

(Conti nu ed on Page 7) 

BY David C. Vanek. 
Has th e Canad ia n L egislature th e l.926 to 19 30 and enacted as an Im-

perial Statute at the r equ est and 
a uthority in law to a bol is h th e a p- with the consent of the Dominions, 
peal from Ca na di an co urts to the th ese ir est ric tio,n s on the. l.egis lative 
Judi cial Co mmittee of the Privy authority of the Dom1mon were 
Council in England? The question abolished, and bence , that Canada 

may be pure ly of acade mi c inter es t, 
for, no doubt, if r equested to do so 
by the Dominion , the Imperi a l Par-
Jia m en t would enact the necessary 
legislatio n a bolishing the appeal; 

was thereafter fr ee to r epeal Im-
perial legislation exte.nding to the 
Dominion, and to aboh sh appeals to 
the p.rivy Co uncil. Undo ubtedly, one 
of tbe chief effects of the Statute of 
'ATestminste r was to break the fet­
te r s on Dominion legi slation impos-

but, n ev rth eless, the problem pre- L v eel by the Colonial a ws a lidi ty 
sented is of supreme importance to Act enacted by the Imperial Leg­
l hose who a r e co ncern ed with the is lature in 1865 . It is paradoxical 
st a tu s of the Dominions, and of t1h·at th is e nac tm ent, which was. o.Tig­

inally intend ed as a liberating 
m easure, should itself s ubseq uently 
be co ns trued as a limitation on Do­

Canada in pa rti cul a r , w ithin th e 
British Com m on wealth of Nations. 

Tha t t h e fina l word , in cases ar isi ng minion a utonomy. The Colonial 
in Canadian co u rts, sho uld r es t with Laws Validi ty Act was intended to 
a tr ibuna l sittin g in Engla nd, over replace the old common law rule , 
which Canadian aut hori ti es have no th a t Dominion legis lation inconsist­

ont with the la w of the United 
Kingdom , both statute a nd common 
Ja w, was to th e extent of that in­
co nsis t ency void . 'l'he effect of the 
Co loni al Laws Validity Act was to 
limit the operation of the co mmon 
Ja w princip le to statu to ry enact­
m ents which w ere expli ci tly o:r by 
necessary in tendment a pplicable to 
t he coloni es. This Act was cl early 
in consist ent with the later develop­
me nt in the s tatus of th e Dominions, 
an d th e Imperia l Confe rences, 1926-
30, a dvi sed its r epeal. However, by 
r epealing th e Act, it wo uld appear 
that the old common la w ru le im­
posing the m or e s tringent limita­
tions would be r evived. Moreover, 
th e Act was s till u seful insofar as 
i t appli ed to co lonies which had not 
yet attained Dominion status. Ac­
coil·dingly, th e procedure fo llow ed in 
draftin g the Statute of W estminster 
was , by s. 2 ( 1), to r epeal th e 
Colon ia l L aws Validity Act in its 
app lication to the Dominions; and , 
so as to avoid a reversion to the 
common law, s. 2 ( 2), was inserted, 
whereby: "No law and no provision 
of any law made a fter the com­
m encement of this Act by the· par­
liament of a Dominion shall be void 
or inoperative on the grou nd that it 
i's ruriugnan t to th~ l'aw o'f En land, 
or to the provisions of any existing 
or fu t ure Act of Parliament of the 
Un ited Kingdom, or to any order, 
rnl e or r egulation made under any 
su ch Act, a nd the po wers of a par­
li amentof a Dominion .sha ll includ e 
t he power to repeal or a mend any 
s uch Act, order, rul e or regu lation , 
insofar as the sam e 'is part of the 
law of the Dominion." Thus s. 2 
do es away with the doctrine of re­
pugnancy: s-s . 1 by r epealing the 
Co lo nial L aws. Validity Act for the 
Dominions, and s-s . 2 by avoiding a 
rever si on bo the old common Jaw 
rule; and in virtue of .s . 2, Imperial 
legis la tion continuing to extend to 
a Dominion as part of the Jaw of 
that Dominion may be r epealed or 
amend ed by an enactment of the 
Dominion . 

control is in itself a seriou s der.oga­
tio n from Canadian autonomy; and 
Lh e desirab ility o~ retaining the 
Pr ivy Council within the Canadian 
hi rarchy of courts is at least ques­
tio nab le, if not manifestly undesir­
a ble. 

Appeals to t he Privy .Council are 
of two kinds: the appeal by special 
leave, and th e appeal as of r igh t. 
Appeals as of right are regulated 
by Canadian authorities, 1 y whom 
they may be abo li shed, if deemed 
a dvisable. Appeals by special leave, 
on the other hand, are those appeals 
whi ch may be taken to th e Privy 
Co uncil only with the specia l per­
mission of the Privy Counci l itself. 
Based originally upon the preroga­
tive of th e K ing, the appeal by 
special leave was subseq uently r eg­
ul ated for th e Dominions by two 
statutes of the Imperial Parlia ment. 
Th ese statutes (3 and 4 Will. IV., 
c. 41, and 7 a nd 8 Viet. c. 69), are 
Imperial statutes extending to t h e 
Domin ions as part of th e law in 
force in the Dominions. H ence the 
question whether Canada, by uni­
lateral action, can abolish th e ap­
peal by special leave r esolves itself 
into this: Can the PaTliame_t of 
Canada enact the legislation req uis­
ite for th e repeal onile~Imperi al 
legislation referred to above? If 
this question is affirmatively a nswer­
ed, there r emains yet a second diffi­
culty. Will the prerogative right of 
the Kin g to hear appeals from the 
Dominion be revived on the r epeal 
of t he Imperial leg islation? And if 
the prerogative is r evived , can the 
Canadian authorities abol ish the 
prerogative itself insofar as it ex­
tends as pa~·t of the law of Canada? 

Several years ago, in a n attempt 
to a boli sh appeals to the Judicia l 
Com mittee in criminal casei;;, the 
followin g statu to r y provi sion was 

nac ted by the Canadian Parli a­
ment : "Notwithstanding a ny Toya] 
prerogative, or a nythi ng conta ined 
in t he In terpre tation Act or in th e 
Supreme Co ur t Act, no appeal shall 
be bro ught in any criminal ca se 
from a ny judgment or order of a ny 
court in Cana da to a ny court of 
a ppea l or a uthority, by which in th e 
United Kin gdom appeals or peti­
tion s to Hi s Majesty in Co un cil may 
be h eaTd (R.S.C. c. 146 , S•. 1024)." 

In 19 26, th e Privy Council in 
Nadan v. The Kin g ( [1926] A. c. 
4 8 2), declarr ed th e provision ultra 
vires of the Canadian Parlia ment 
firstly, because it was Tepugnant t~ 
Imperi a l legislation , extending to 
Cana da as part of th e law of th e 
Dominion, and, seco ndl y, because 
th e1 Canadia n P·ar liam ent had no 
a u thority to enact legislation with 
ex tra-territoria l effect, but was r e­
s tri cte~ to leg is la tion operating 
onl y within the territori a l limits of 
t he 'Dominion. 

It .. was argued in a later case 
(B n t1sh Coal Corpora tion v. 'l'he 
King, (( 19 35) 51 T .L.R. 508 ) in 
w.b~ch subs~anti a lly the sam e ~ro­
v1s10n was lll qu estion , that ·by the 
Statute of W estminster , 19 31, 
draf ted as the result of several Im­
peri a l Co nfer ences dating from 

Anoth er important provision of 
th e Statute of W estminster r ecog­
nized the right of the Dominio ns to 
enact legis lation effective outside 
t~eir territorial boundaries , i.e., the 
ri g ht to leg is late w ith extra-terri­
to rial effect. Canada has a lways 
maintai ne e! that extra-territorial 
~ower a lr eady existed befo re the 
Statute of W estminster a nd this 
co nte t' ' n ion was r e inforced by Craft 
v. Dunphy ( [1906] AC 542), 
wh ich, a lthough decided. after tbe 
~ta tute was enacted left open tbe 
issue as t th ' o e r etrospect ive effect 
of th e statute, and decided that at 
comm 1 ' th on aw, and quite aside fro!ll 

e s tatute, the Parliam ent of Can-
a da h ad t l1 . . e power to enact Jeg1sla-

b
t ion eff ec t ive ou ts ide its territorial 

ound · 
l 

. ar ies, so long a1:1 the Jegis-
ation fell ·th· . wi 111 the classes of sub-
~c~s confeTred on it by the British 

01 th America Act 

th At fir s t blush, .i t would seem. 
f e~ that if befor e the enactm ent 

0 e Statute of W estminster, the 
(Contin ued on Page 7) 
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THE NATURE OF A CORPORATION First Year Impressions I 
(Continued from Page 2) ( Contin.ued from Page 3) l the Partners simply as individuals, strength like steel, I push the vi-

t.he corpo.r~t~on was thought of and and suits are brought against them sion by." · 
~he acquisition by a Borough, for as individuals only. While in the One enters a law office, steuog­
m stance, of a formal charter was a case of a corporation it is a well- raphers spring to attention and 
mere r~cognition by the law of setlled and important' rule that the start a concerta on their typewrit­thes~ rights r~ther than a testi- real or personal property conveyed ers, office boys lay down their ad­
monial of. them. to and acquired by a corporation is venture stories to lick stamps, and 

Accordmg to this last proposi- in law the property of th.e corpora- a sophisticated second-year st u­
tion, it :vould seem that these tion as a distinct legal entity, and dent steps briskly across the office 
groups exist ed by custom , arising not in any sense the property of t h e with a fistful of papers. You dis­
from the unive•rsal agreement of the s tockholders. In a corporation, cr ee tly give yo ur n a me a nd an­
whole community, which is, accord- ther e is "perpetua l succession," noun ce your ·business to be per­
ing to Blackstone, nothing e lse but while in the case of a partnership, so nal to a n already suspicious see­
the common law. As even the if a member dies ·Or r etires, the firm retary. Accordingly you are an­
powers w hich they exercised a re in- is dissolved. In the case of a cor- nounced a nd ushered into the pres­
cidents which the ·common law at- poration, the m embers ar.e not ence of a beaming barrister. Then 
taches to corporations, could i t not, agents for the incorporated body, like a bomb hurling death, de­
therefore, be said that this type of unless specia lly clothed with powers struction and chaos upon huddled, 
corporation of which Mr. Brown as such. In a general partnership, a gonized victims, yo u r elease that 
speaks belongs to t hat cla ss of cor- however , each m ember is an agent missle of missles, "Ar e you in n eed 
p or ation which existed by for ce of for the pa rtnership with respect to of a law stud ent, sir ?" The inhabi­
the com m on law, to which it has all matters in the scope of the part- tauts of Alcazar in a ll probabality 
been implied t hat former kings nership business. A contract en- experienced the same sensations, 
have g iven their concu~rence. tered into by one membe·r of a part- but a seeking law-student plunges 

So far I have spok en of corpor- n ership is deem ed to have been on with the tenacity of a whippet­
a te power s in a V (; r y gen eral way. made for , and is binding upon , the tank. However, once the quer y is 
It now become~ n ecessary to speak other part ners, while contracts en- ma de, the a ttack over , the beam 
of them more speeifi cally. te r ed into for a corpo~·ation by its changes to a frown (and I'd prob-

W e have se .n that a corporation a uthorized ag-ents or officer s are the ably frown myself if a prospect ive 
is the legal su bj ect of right and contract s ·Of the corporation as a client played chameleon and turned 
duties and that the right to per- distinct legal entity. The members into a pink law-student), his fo r e­
petual succession to sue and being of a part ner ship are individually h ead drops, t he stenographer s r e­
sued in the corporate name, to h old liable for the debts of t he firm, lax and three minutes later -
lands, h a ve a common sea l , and wherea s the m ember s of a corpora- you 'r e trying another office. 
make by-la ws are necessarily a nd t ion are n ot so liable. But ther e's a lways a consola­
insepara bly incident to ever y cor - This last dis tinction leads to a tion. Victory when it does co me is 
poration a nd m ay only be tak en considera tion of the limited liability swee t, and when those words, so 
away by an express p rovis ion to of a m ember of a CQrporation under often r epea ted in love stories and 
that e ff ect in th e ch a rter or act of the English Common Law. " The cinema s, " I do! " poll forth , t he 
incorpor ation . moment a socie ty of any kind be~ Dead Sea, separates before you, the 

The pow er s of a corpor a tion are com es incorpora ted, its m ember s do walls of J e richo fall , the Gauls 
derived fro m a gran t by t h e King not in a ny way become liable for have sunen de.r ed to Ca esar, ·apo­
or o t her sover eig ni ty creating i t. the debts and engagem ents of the !eon is " en ro ute," Alcaza r has 
All power s w hich a r e n o t expr essly body corporate." Lindley, L.J., in been r elieved , unemployment is 
confe rred or fa irly inciden tal are Elise v . Boyton , says: "It is not part with us n o more; and a h ero you 
prohibi t ed. ( Rich e v . Ashbury Car- of t h e prer ogative right of the a r e, " if not theoretically," as Dr . 
riage Co. , 9 Ex. 22 9. ) That this is Cr own so to incorpora te per sons as Wrig ht so a bly puts it, " yet prac­
true of American corporations is to ma k e them liable to any extent t ically." 
clearly expressed by t he Suprem e to the debts of the corpora tion with- But I have neglected Osgoode 
Co urt of tha t co untr y in Cent r a l ou t the express authority of an Act. Hall in my resume of fi rst imp­
T rans. Ca r v. Pullman , 1 39 U.S. 24, of Parlia ment." Of this pr inciple, pressions. As a youngster my con-
48. "The charte r of a corporation P a lm er , in th e fif t eenth edition of cepti on of Osgoode H all was that 
r ead in t he ligh t of a ny general his woTk on Company Law, says: of an enormous, Norma n Ha ll lea d­
la ws whiPh are applicable , is the "It is a peculiarity of a char tered ing to a h uge lecture room. If my 
m ea sure of its power s a nd the corporation tha t its members a r e a r chitectura l impr ession was er­
enumeration of those power s im- under no lia bility for t h e debts of ro neous "in fact ," my impression 
pliPs the exclus ion of a ll oth ers not the corporation ." The de·bts of a of Osgoode Hall is still t ha t of 
fa irl y incidenta l." What is mea~t corporation, e ither to or from it, h a llway where one passes from r e­
IJy im plied or incidental powers is are to tally extinguished by its dis- fr eshing innocence to exhilarating 
t hat, " in the absence of express re- soluition; so that the m embers sophis ticntion. One m rely enter s 
s li ictions, a corpora tion has _ the ther 9Qf can no t ·ecover, or be char g- a nd passes on . That pleasant par ­
power to do all act s t hat may .be ed wit h t h em , in their n a tural capa- lou r-idling t ha t infects one at Uni­
necessar y to enabl e i t t o exercise cities. The fi r s t right of m odifica- vers ity is s ter ile a t the "Ha ll " -
t h e power s expressly conferre~ a n.d tion of t he doctrine of Limited lia- maybe of necessity. T he " h ell ery" 
a ccomplish t he objects for' which i t bility was conferred u pon th e for th e late students at the offi ce 
was crea ted. " Crown by a s tatu te, which provided beckons with th e voice of Stentor, 

A corpora tion created by charter that th e individua l m embers sh a ll as compared to the seductive whis­
a t common law has a ca pacity r e- be lia ble to a specified extent in pers of the smoking lounges. That 
sembling that of a natural per s?n. r espect of th eir sha r es for the lia- "bonhommie" which so contributes 
This capaci ty is ,r e tained by section bilities of t h e association . Com- to a Universi ty is lacking because 
238 o f t he Onta rio Companies Act panies incorpora ted under t he fi r s t of th e litt le opport uni ty presen ted 
for cor po ra tions cr eated by it. .But Companies Act of 1844 we·r e en- for its conception . Coming from 
the sam e is not true of corpor a tions dowed with the faculties, privileges University I expected University, I 
cr eated under th e Mem or a ndum of a nd powers denied to an unincor- and I ' m of course excused fo r be-

A t Porated co mpa ny, with the excep·· ·1ng d1's '1llus ion ed. Associa tion c s. b 
f a t ion that the immunity of m em er~ 'l'o a ii "xasperati' ng degree, one 's Any discussion of the power s 0 . ·uh Id 

0
• 

corporat ion mig h t seem to be 111- from direct liability was wi 1 e55 co nception of la w is so ch a nged. 
f from th em . It was not unt il 1 .,.,, 1.th th e solemnity of a n oracle complete without saying a ew t t h se in i v 

f It tha t a company, excep 0 · - ern i' t t i' ng from Delphi·, one h ears, words a bout the doctrine o u ra Id 
tl . ay corporated by ch a rter , cou assum o "1' t i's m o1·e n ecessa r y that the law vires. But a s th e title of u s ~ss ,, 1. 

C t On limited lia bi 1ty. bt•. s tii·e t lian J' ust." And our intro-is " The a tur e of a or pora I ' ' 

a nd I h a ve a no less eminent a uth- As I fi nd the word "Company' ductory lectur e r evea l,s th e fact 
ority than th e present Chief Jus~ice creeping into my treatise on corpor- tha t we're to di agree (a nd legiti­
of Canada to support me in saymg ations, it mig ht perhaps be of some I mately so) wi th Ba lfour v. Bal­
that t h e doctrine of ultra vires does val ue to a scertain whether wh.~t we four. It is th erefore wi th timidi ty 
not rest u pon any t heory as to the know in t his country as a com- tha t I offe r t he sureness of my cor-

r th r e pa ny" is purely a " corpora tion " or i·ected 1·n te1·p1·etation to t he loca nic nature of Corporation, am, e - f 
fore, indebted to t he learned Chief wh eth er it only partakes 0~ some 0 pl'inciple enuncia ted by th e jus­
J ustice for preventing m e from the a ttribu tes of corporations ._ In tices. To bea t up a villa n, I not 

b · t Onta r io, it is Ia.id down by sect1,,0 n 2 oiily have to commit assa ult, but straying from my su ; ec · th t 
T h e corporate rights and power s of the ·Compames Act a a cor- a lso ba t te ry, trespassers cannot be 

as dis ting uish ed fron: those o.f a porati on " shall include a compan.y prosecuted, etc., etc. As for my­
natural per son a r e brou ght rn to whether with or without share capi- se lf those t r icky cross-exa mina­

tal and the word " company" m eans tio; s r planned that put the So­
clear r elief by compari11.g a corpor- only a company with capital divided cratic m ethod to sha me, the trap-a tion with a partner sh\p. ti 

d b g ee into sh a r es. It would seem , iero- ping of the lying witnesses, t he A partnership is form e Y a r - t 
m en t be tween the pa rties a nd r es ts fore, tha t a company. wa s no a cor- swaying of t he jur ies to tears -

· ht t pora tion pure and simple, both on tha t 's a pparently not for the fi rst-solely on their com mo. n law n g . 0 t d ti e 
h 1 the authority of the Ac a n on 1 year student. Contract with ea ch other, w 1 e a · s t lo 

d words of Chief Jus tice rong Subst itu tes a re th e quivering Col·poration cannot be so form e ' I b t ti e 
blit r eq ui res a u thority from . e th the effect tha t , "w 1e reas .a ou. · 1• kn ees in Division Court, the con-

t h P Period of 1877, compames m coi - t inuous lick ing of stamps, the be-sov0·1·e1'gn pow er . In a par n er s 1 ' 1 tt t ent 
0 

d [)Orated in Canada by e e rs P. a numbing perusals in the r egis try t he l·e is no legal entity sepa rate an l le 
th were corporations pure anc simp ' offices, a nd th e consola tion of car­

di stinct from the m ember s as in .e yet owing to the subsequ~nt rying a n importa nt-looking br ief 
corpora ti on , but the pa r tn.er sh1p ch a nges in the sta tute law a ffectrng down Bay St. bus iness is conducted , a nd th e 
partnership property is owned by (Continued on P age 8) 

Clarkson, Gordon, Dilworth, & Nash 

Wallace Nesbitt Prize 
( Cont inued from Page 1 ) 

The prizes in the contest are pay­
a ble ou t of the income of a t r ust 
fund of $10.000, created by g ift of 

\ Ve specialize in t he tailo1·ing of 

•GOWNS 
• ROBES 
• WAISTCOATS 

and a nrt hu1"' pertaining to Official Dress for. J udges, 
J\:ing's Coun~el , Barris ter s, Shel'ilfs, Com·t Cr1e1'S, etc., 
al o Academ ic Gowns. 

tc 'al a11d [>rices befoc·e P e1·111it us to su bmit ou1· ma 1·1· 
plach1g yo tu· orde1· · 

t~ri.IN.1lIItI:!£1!VI!t~;& 
\,,,;Jili111n11111!11IJllUllnW~llllllllDJlllJllll!lllll/rl IM IT ED .mmllllllllDllllllWll!illl''ll­

Richarcl B. Sainthill, P1·e iclen t 

126 W ellington St. (.EL. 5391) Tot·onto 

Official Osgoode Hall Crest Pins 
1937 1938 1939 

'f'he tin r officia l C1·e t 
rom· 01·cle1· at a nr time, ht 

Pin of Os.,.oocle m ay be obta ined to 
te l'!ing ilv~1" "'Old plated, 01· in 10 kt. 

gold, peai·l set. 
The Ci·est Hing in 10 kt. i exceptional! ~· attractive. 

EJ,g in 3669. 

A. E. EDWARDS 
J:\'SIGl\"IA JEWELLER 

22 Yonge St. A1·cacle Tot·on to 

. ~ 

ITICAL ~O~EHTS 
WHEN YOU 
ARE THE 
CLOSIN G 
SPEAKER 
O N YOUR 
DEBATING 

TEAM .. 

~ !~17 

;;j-~ 

LISTED and UNLISTED STOCKS 
BOUGHT SOLD QUOTED 

Quotations gfadly given by phone. 

LORSCH & COMP ANY 
Established 1898 

IE~IBERS THE TOR Ol\"TO STOCK EX HAXGE 

Elgin 5492. 371 Bay Street, Toronto 

th e Honoura ble Wallace Nesbitt, . the law school day of April , 19 37 . The income of 
K .C., late Treasurer of the Law or third yea r of 1 cted by any I the fund is administered by a co m-

Toronto _ Montreal - Ottawa 

Chartered Accountants 
Socie ty of Upper Canada, for the course. The topic se e ed by mittee cons is ting of th e Treasurer 
improvement of lega l education in candidate ~~~t i:w ~~~~~~ before of the Law Socie ty, t he Chairman 
Ontario and the encouragement of th e Dean ° e r and must of the Legal Educa t ion Committee 
lega l r esearch . The competition is th e l s.t day of r::rsue~:e'tary of the and the Deaµ of the Osgoode Hall 
open to any s t udent r egister ed and be del!v~r~d ~~ or before th e 1s t School. 
in actual attendance in the second Law Socie Y 

5 
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6 OBITER DICTA 

.-----------------:---------------, 
1 

classifi catio n of a wider branch o! 
CANADIAN SECURITIES . . civil obligations. A contract is a I POLITICS 
Do111lnlon nncl Pt· vincinl O\•crnnwnt Don<l ' ;'\~umc1pal Bond ' " n egoti um ," but a "negotium" is OSGOODE • 

l'ubllc "tilily and Indu tria l F1nanc111g. not necessarily a contract in the 

ATION LTD sense of an agreement. Whil e this l f Pl ks 
DOMINION SECURITIES CORPOR · vi ewpoint had its drawbacks, it at A Platform for the Piing 0 an 
s w Yo1·k Established 1901 Lonclon, Eng. least avoided the necessity, fre- ~~~~~~~~~~~~~~~~~~~~~~~~~~~:':::~:~ 

J;) King Slr t \\' t, Toronto. quent in ommon-law courts, of h · 
--------------' T!he outlook for t e c~m.1~g ~ear di scoverin g a real agreement wh ere LIBERAL. ht All mdicat 

the parti es had not even been in is indeed· brig. · ' · ions 
negotiation. Our Court will some- Honor ary Presidents: are for a vigorous. and lar.ge mem-

Tbe Honol·able Vincent Massey. h" f ~ 19 36 7 M we ar0 

times go to g reat lengths to achieve bers 1p o" - · " 
an equitable result. This is fre- Senator James H. Spence. well aware, tih e r e is an election in 
quently desirable, but it is often Mr. J. C. McRuer , K.C. the offing and all Cons·e•rvative sup-

BOOK REVIEWS 
A nece sary in the library of every 

practisi ng law yer as are the Rul es 
of Practice, would be but repeating 
a platitu de. Ther r emains nothing 
more to cl o but to congratulate the 
learn ed editors, the publishers and 
all tho e engaged in this monu-

illogical. It is magnificent, but it is I Executive: . p01·ters sho uld re-doudble ~th_e'.r s uc-
not la w. · Presid ent ..... .. . J . K . Blan-, B.A. cesMul attack•S ·On an en 1c1sm of 

The effect of fraud a nd mi stake Vice-Presid ent. .. . .. J . M. Godfrey the fa llacies and illiberal policies oE 
on contractua l obligations is di_s- : Sec.-Treias ...... Max Sauder , B.A. th e. Government. 
covered to be mu ch the same 111 3rd Year R ep.· · Ross J . Dunn , M.A. ·Foa· the benefit ·Of newcomers 
both systems. But the conceptions 

1

1 2nd Year Rep. · · · · · · · Vi . L . Moore we would point .o ut th.a t the pur­
are diffe rent, an d certain lega l ab- 1st Year R ep. · W . R. R . Sutton, ~.A. p·ose. and a .im of . the o.rga_nization 
surcliti es are th us avoided by the The Gladstone Club , as one mi ght is• to train a n.d give expen ence to 
Romans. In our Jaw fraud induc- gather from its nam e, is a n organiz- y·ou ng Oonseirvatives1 a t Law School. 
ing a fundamental mistake affects a tion devoted to the study of th e That this policy i.s ·so und and has 
the r eality of consent to such a eco nomi c and political issu es of the been often fulfill ed j,s. witnessed by 
degree that there is no contract at day in t he li ght of contemporar y such <rntsrtan•d:ing le·a clers a ·s Col. 
all. If t here is no contract, then 1 liberal t hought and professes to Geo. Du·e;w, ICC.; c. w . 'Bell, K.C.; 

K . mental task, and to look forwar d 
eagerly to th e co mpl etion of this 
vast a nd important enterpri se. 

That th anadian ommon Law 
has within lh past few decades ac­
qulr d a fr shness and originality 
that Is p uliarly Its own, no one 
' Ill d ny, and whil e the decisions 
of English Judg s are of important, 
and In th case of th e House of 
L rel , v n binding force, the ana­
dlan b nch bas felt Itself tree at 
all tim s to int rpret and decide 

anadlan s tatut s and problems in 
h light of our own social customs 

and institutions. With this trend 
towards a closely-knit anadian 
1 gal system making its If f It more 
k nly very day, it became impera­
tlv lhal so m ommon ground 
upon whl h this n w-found legal 
philosophy cou ld strengthen and 
grow, b stab lish d. And for sup­
plying su h a foundation, the ana­
dlan Bar ow s th editors and pub­
lish rs of the Abrldgm nt its deep-

t and warm st gratitud e. For 
h re, for th first time, has been 
summarlz cl, compactly and simply, 

v ry ase lllnstrating any principle 
of law, d clded by a Canadian co m­
mon law courl of record. 

That th compiling of such a 
work would ntail a tr mendous 
amount of arduous r search and 
labour Is obvious, but that the final 
r ult will b w II worth the effort 
ls th cons nsus of opinion of all 
who hav had th opportunity of 
xamlnlng th volum s to date. To 

th b n h It will be an invaluable 
ai d In lfting through th mass of 
ens s z alous co unsel hav present-

d to them, and finding t ho e that 
flt th peculiar facts of the action 
b for th m. To the bar, it will be 
an Jn timabl time-sav r, cutting 
th hours of s ar hin g through 
dusty tom s tr m nd ously, while 
s lmultan ously attaining an ac-
ura y and fflci ncy that will bring 

h art-f It gratification to both 
ell nt. To the stud ent, 

th nlghtmar of case-books and 
original r eports will largely disap­
P ar, wh n h find s a tw nty-page 
Judgm nt cond ns cl for him In such 
a way that th m at of the decision 
Is stil l th r , with his not having 
hacl to plow through a co nfusion of 
fa and bon s lo find lt. 

MILTO SHULMA . 

Roman Law a nd Common Law: neither "party" can sue upon it, number its supporters f rom a mon g E. J . Murphy, K .C.; Leopold Mac­
W. W. Buckland and Arnold O. yet, gloss the matter over as we those at Osgoo cl e Hall who pride ·a u Jay, K .C.; Wilfred H eiigb ington, 

b ·c1 1 935 pp may, there is still a cause of action themselves on an intelligent and un- h 1 d Mc arirn, am n ge, , · K.C. , a nd many ot er ea eTS in 
X Il l ' 353 ,. 15 s in the innocent party inseparably biased attitude toward public affairs th e affai.rs· of ouT country. We 
It is som ewhat oclcl that there co nn ected with the existence of a J irrespective of politi cal a ffiliation s. wo uld urge a ll Law srtu.d e1nts to at-

v~Iicl contract. ~n _th e Ro man The Club plans to carry on w'.th tend o ur m eetingis . They will hear 
ai·e, loosely sp aking, only two view, fra ud was 1 ega1 cl ed , not as the luncheon m eetin gs so a bly m-

k t ·t If I such m en as the· .above and ·Otheu·s great systems of law -nown o affecting consent, but as 1 se a tituted by the outgoing executive. 
W ste rn Europe. In th is circum- s ubst~ntive gro und _fo r rel ief: The I These luncheo ns, h eld ever y two speaking and prese.n tiin g the·iT views 

cl finite ly surprisi ng qu estion of the ex istence 01 non- . weeks, afford law s tud ents a n ex- on problem s which ·a r e befuddling 
stance it is students of law are ex ist ence of a contract was unim- 1 cell ent opportunity to become b et~e1· th e prese.nt Governm e·nt. By taking 
~~~\1~~r n~~~ only one of these portant. acq uainted; but of still g reater s1g- a n act ive part in the 'Club's act ivi­

It is not to be conclucled t h. at 111.ficance, the Club is able to h ear t ies. we will 1iave opportunitdes of 
systems, the English. The prin- · f · t hi s work is limited to a discuss10n . so me of th e best speakers of the acq uiTing the views o experienced 
iples of the Common Jaw have I b "cll h 

h W t of contract Jaw, its scope is indeed , day elu ci"date on curr nt problems political v.et e1,an•s, w 1 l s. ould aid 
only a share in ruling t e es ern the whole field of the Com mon and of i·n tei·est. us t·o take -0ver in o·ur turn the r e-
world, and whil e to the Canadi an \ 

. c1· t bl Roman Jaw . The authors, however, 'fhese shoi·t a clcli·esses have proven pre1s~rntation ·of ·O UT various conL practitioner they are 111 1spu a Y 
those mose important, to the Ca- dicl not concer~ th emselves. to a ny 1 very interesting a n cl instruct ive in •stituenci es.. W e must not Jose 
nadian student they sho uld be grea.t exten t with the prmc1ples ~f i th e past a nd it is t h e firm convi c- sight of the• fact that the young 
mer ly the guid s and not the ty- Equity, probably because t hi s,. tion of the executive that those who, political enthu.sd.asts of to-day are 
rants of his studies. branch of our law has been else- attend will benefit by them in th e I the m embeu·s, o f PaTliament and 

It is true that it is difficult to where dealt with by them ~n d , futur e. The Club bas been sing u- a•dmini·s trato.r:s. of >0 ur co untri es af­
make a rapid survey, how ever cur- others. The a dvantages. of havmg Ja r! y fortunate in being able to se- fa irs to-morrow. The invitatoion to 

So l·y, of any system of Jaw. Espe- the whole of th e Eng!Ish system cure severa l prominent m en to i join the Osg1oode Hall <Co·ns·ervative 
compared with the Roman in the ' Cl b · ·t ·t k 1 · cially is this tr ue of a system, such . speak. u 1,s. oppo1 um Y no c nng at 

as the Roman law, whose develop- same vol~me would ho.wevei . se:m Another phase of activity, which yo ur d·oo.r. 
ment bas bee n as different from, t? outweigh any otbei consicleia- 1 must not be overl ooked, is the We would tb·er ·efore, r emind all 
the English as the society from 1 twns. b k d f .11 t . Mock Parliament, to be held so me- those inter e.ste.d in the Conse:rva­
which it arose Here, however, is It may t as e ' 0 t·" a'h piaC'- time in J anuary. With the co-o per - tive cause to enro ll in the Club a nd 
a vo lume that .enables a survey of tfica l

11
.1mpoiff· antce, fgrtahn mg ' e. re- i at.ion of the other groups at the share its be1n e•fits and opp.ortunities. 

res mg e ec o e comparison I . . 1 tl · 
the most impor~ant_ of. Roman law with Commo n-Jaw principles can a Hall.' it is proposed . to m a.ce 115 T:h.e elate• •and s.peakeu· at the first 
principles and 111st1tut1ons to be t cl f R 1 b A' · · I commg event so methmg of mterest meeting will be po·ste.cl sh·ort ly on 

. Tb ff t s u y o oman aw e. s 1s rn- 1 cl 1 t th t· . t • 
made in a short time. e e ~r dicatecl in th e a uthors' introduc-1· an va ue . o .. ose par 1c1 pa m g. tlie. bulletin board. We urge you 
necessary to master new or c11f- t• 11 t cl . ·t bl 1 cl The act1v1t1es of the Gladstone again to take advantage of this 

b t t· J ·s ini ion, sue a 5 u Y m ev i a Y ea s Cl b "ll short! comm ence· every 
ferent su 5 an ive ru es 1 m - to a view of Jaw as organic, as re- u '~ 1 . Y ' - ·Opportunity to d eveJ,op your politi-
mized by the sch e~e of the wor~, fleeting the social mind of a com- one be1~g enti r ely welcome. Watch cal ta lents. Don't for get then will 
which, as the ~it l e suggests, is munity, and as an a djustable civil- the no IC board ~or the ~nnounce- be a mock p.arlitment du.ring the 
com parative. Takmg the more fa- . . . t t T d I the ment of our openmg meetm g. year in wb1"ch we w 1·11 de f~nd our 

1 
. . 1 cl 1z111g m s rum en . o ay, w wn v 

mi!iar common .a;v pr_mcip e_s an most fundam ental legal concepts polioies again.st the Opposition. 
the problems ansm~ 111 t~eir ap- are strai ning under t he burden of COXSERVATIVE. 
pl ication as a startmg pomt, the a changing world th is view of law The Osgoode Hall Consel'vative fo l~o~!s:officers for 1936-37 are as 
principles evo lved by . the Roman 1·s most 1·mpo1·tan' t. The la"' 1·s I t f th " Club takes this opo1·tun ity to wel-
Jawyer for the so u ion o e hoing altered . whether it is altered co m e the 1st year Jaw stud ents to 1· VP~·ce.sdpclient: AW. K. H enderson B.A. 
problems which presente~ them- ill or altered well depends to a 1 e- re•s.: m. Roberts, B.A. 
~elves 1·11 the R oman society are 0 goocle Hall. We aTe snre they Sec' . -"' . E McLeod Te"', 
~ .

1
. 

1 
.fi 0 -reat exten t upon the attitude to Y i •r eas , " 

f .., will enj•OY themselves during t heir I B.A. · · · · classifi ed in a ami iar c assi ca- it of lawyers .here a nd elsewhere. 
tion and their si milarities and G. K . DRY AN. stay at Osgoode •in both their j 3rcl Year R ep . P. Armstrong, 
differ ences indicated and dis- acade mi c and s.ocial pursuits. We B.A. · · 
cussed. As a consequence of this wouJ.d a ppreciate it very mu ch if 1 1 t y '. R . BA 
manner of treatment the basic STUDENTS' REPORT a ll C'o nseTvatives in t he 1s t year I .s eai ep. · W. West, · · 
principles of both systems are wou ld acq uaint Mr. W. W st of 
fixed In the reader's mind in or- their political a piration in >0rcle.r 
derecl r elation, so that the prin- (Continu ed from Page 3) that no one sho uld miiss th e op por-
ciples of th e R oman law are learn- functions of the .Law School or of- t uni ty of belonging to the Club 
ed and those of the Common Jaw fice training. Thirdly, there is no and attending its funct io ns. 

C.C.F. 
The Osgoo de Hall C.C.F. Club 

was formed last year . The purpose 
of its formation was to enable those 

given a n ew meaning. fo undation for the assertion that Th er e was a big t urno ut at t h e 
It is as impossible for th e re- m eetin g •of the Osgoo de· Hall Con- law stud ents who beli eve in the cre-

the co ncurrent system would en- atio n of s · 1· t t t as pro-vi ewer as it would be unprofitable servative Club on ·w ecln e.sday, Oct. a ocia is . s_a e, 
11

_ 
to the r acler to attempt to make able stu dents to earn so me money 14, at which th e officer s fo r t h e I posed by th e C~-operat1v·e Commo 

1 a digest of the matter of this 350- whil e attendin g law school. The forth comin g year were e lectecl. W e wealth F ederat10n, to m eet and fee 
page vol um e. Certain features notion is, in the vast majority of would like very much if a ll Coh.s.er - a sen~e of unity of purpose. The 
which may be more interesting ti · vative•s in the 2nd ancl 3i·d yeai·s Club is a staunch supporter of the cases a well-nnrturecl my i • · C l t 
than important may, however , be ' . · 1 would1 get in touch with t h eiir Te-1 .C .F. Party. Its m embers feel t 13 

mentioned. The principle of star e Fourthly, students . und er th e con- i .spective repres entatives, or a ny the p.resent economic system is not 
d cisis_ which is .popularly su pposed current_ system,_ be1~g ch e~p labor , o ffi ce~· of the Cl ub . (Th e names of work1~1g in t h e best inter ests of the 
to be th e reason for the " liveli- a re easil y explo1tecl m the rnterests th ese a ppear below). maJonty of Canadians , and that 
ness" of the Co mmon Jaw , (thou gh of th eir firms and to their own only through Sociali sm will the 
it played a relatively small part detriment, when, having beco me I . g reatest happiness for the vast ma-
in its development a nd is the child profici ent in a certain line of offi ce . that acade~ic t raining is being jority of our people be ach ieved. 
rather than the parent of our legal work, they are k ept at it througb- 1 ov.e~-er.nph asized and office work The C.C.F. group took an active 
system ), is well known to have out the peTiod of th eir articles ... mmi~ized . part in the Mock Parliament and 
played 110 part in the Roman sys- It amazes you r Committee to I • It 15 purposeless to belabor the made its presence felt. It intends 
tern. How th e Romans cr eated a real ize that th e Committee of fac~ _that all st ucl_e~ts a re genu!uely to participate in any such future 
1 gal system without its beni gn Benchers see the Jaw schoo l as a desu o u ~ ?f obtarnmg a prope!· of- activities. If the membership is 
assistance is developed at som e mere a ppendage of th e system of fi.ce tram m g. It i ' a dmitted on a l J sufficiently la r ge, w ell-known speak· 
1 ngth. Today wh en the princi pl e legal edu cation centred in th e law sid es that th e present concur·.-ent er s will be invited to address· the 
is being so severely criti cised by offi ce. The Ben chers' Co mmi ttee system cannot satisfy that cle» ir o;: . Club . 
many Co mmon law lawyers, this fears that even now too mu ch em- Th e r eal qu estion r onfron ting a If yo u share our v iews, join us 
discussion is of the greatest value. pha is is placed on academi c train- body charged with the supervi s ion and you will find a warm welcome. 

Quasi-contract, the cuckoo in ing. What are the facts? The con- of legal edu cation is how a nd when The executive elected at the last 
the nest of Com mon-law princi pies tention that too mu ch emphasi s is ought that offics t raining to be ob- meeting cons is ts as follows : presi­
of contract, is g iven a chapter, as laid on academic work seems de- tainecl, ~o _as te pe;-mit full scop'3 dent, I. Freeman, B.A.; Vice-Presi­
it was given a class ifi cation by the void of substance as far as r equire- to academic t raming, a nd also as dent, A. C. Franklin ; SecTetarY· 
Romans, to itself. It is well known men ts for admissioru are concerned ; (Continued from Page 8) Treasurer, S. Sbniffer, B.A. 
what logical absurdities are reach- th ese h a ve been dealt with in the 
eel in our co urts in attempting to first part of this Report. or is 
base these obligations on consent. t here a ny more substance in th e 
It is en ouragin g to fi nd that the Bencbers' Co mmit tee'•s contention 
Romans , doughty jurists t hough in regard to academi c work in the 
they were, bad no inconsiderable law school. An average workin g 
troubles with t hi s themselves, week fo r law stu dents consists o! 
though their difficulties, and in 1

1 

thirty-eight hours, calculatecl on 
hi lies th e valu e of the discus- the minimum ba i of five seven­

sion, arose from different reasons. hour clays and three hours on Sat­
The difficulties of our Courts arise urd ay mornings . Of these tbirty-
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involving the onsent of the par- ty-eight are nominally devoted to '\\Trits and Legal Notices Served 
tract as an ac iona le agreement, spent in ecture ; the oth er twen-, 

t ies. To the early Roman juris ts, office work . In view of this fact , it hattel mo1·tgage, Lien and Distress \" 

as however, contract was only a sub- seems quite inaccurate to urge t;:;====================;;;,v;;;a;;;1;;;·1;;;·a;;;1;;;1t:s~E=x~·e:c:1:~t:e:cl~.---J! 
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N ewest Dress, Tuxedo 
and Morning Suits 

Appeals to Privy Council 
(Continued from Page 4) 

only r estrictio11s on the power of the 
Dominion to aboli sh a ppeals to t he 
Privy Co un cil wer e twofold: the 
do ctrine of repugnancy, and the in­
ability to legisla te with extra-terri­
torial effect , that since these re­
strictio ns had been abolished, the 
Dominion now had full power to 
do away with Pr ivy Co uncil appeals. 
Never theless, it is not quite certain, 
in the first place, whether the Im-

A lso Evening Wraps 
FOR RENT 

A lso Complete Outfits 
OPEN EVENINGS . perial Statutes regulating the ap­

peal from the Dominion entirely 
'superseded th e prerogative of the 
King in respect of app eals , and 
whether , if these statutes were re­
pealed, the prerogative right to hear 
appeals won ld not be reYived; and, 
if such appeals are based on th e 
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prerogative of the · King, does the 
Statute of ·w estminster grant th e I EXTRA CURRICULA I ~~;~; 1 t~h~ ~~1:~~~~:~~e;~slf~trur:s \~ 
applies to the Dominion? Does the 
"law of England" r eferred to in s. 2 

News and Previews of the Past and Coming Months mean the law in thre e aspects: I statute, cannon law and preroga-
~"'~"'~"'~"'~"'~"'~"'~"'~~~~~~~~~~~~~~~~dS \ ti ve ? Moreover, assuming that it 

MOOT COURTS. 
One of the chi ef extra-cu ri cular 

interests of the stud ents at Osgoode 
Hall is their participation in Moot 
Courts, and s ince t h e inaugura tion 
of the L e·gal and Liter a r y Society, 
it has been on e of its mos t import­
ant fun ctions to spo nsor and en­
courage this form of s tudent a c­
tivity. H ere t h e stud en t is given 
th e opportunity of pleading cases 
befor e w ell-known judges a nd in 
this way gain fo r himself inva luable 
experience in a ddressin g a court 
a n d in developing t ha t forens ic 
a bility which is so n ecessary for a 
su ccessful car eer at the bar. 

The courts take on the form of 
an a ppelate division with either a 
H igh Co urt Judge or so m e very 
pro m in en t lawyer presiding. Th e 
sub ject matter of the cases a r e care­
fully chosen, so that they may be of 
use to th e s tud ent in his course of 
study at school. There a r e a t t he 
present time li sts wait ing to be sign­
ed for all those who are interested 
in th is form of legal expression . 
T h e committee strongly urges a ll 
s tu dents to take advantag e of the 
opportunity here presented to them 
and hopes to co n tinue t his import­
a nt a nd inter esting. activity with as 
much success a s oth er s have h a d in 
t h e past. The committee is com­
posed of the following m emb er s : 
Clai r e Tooze, Third Year ; William 
Warrender, Second Year; J ack J ef­
feries, First Year. 

FALL DANCE. 
On the night of Friday, October 

16th, Osgoode Hall s tudents will be 
given their firs t opportunity to for­
get th e ard nous hours spent on 
legal lore, and at Hunt's Savarin 
on Bay Stree t be given the chance 
of d emonstrating th eir terpsicho­
r ean abili t ies in th e a1rms of the ir 
fa ir co mpa ni ons. For on that even­
ing, the Executive of the Lit has 
arranged the first Osgoode Hall 
dance. In the past, t his affair was 
h eld in December a nd was known 
as the Christmas da n ce, but because 
it was more or less a formal party 
and du e to the fact that it was h eld 
too close to examina tion time, it 
prove d to be a finan cial fai lure . 
This year, however, th e Executive 
fee ls that by having an infor ma l 
dance much earli er in th e yea·r , the 
attendance will be larger and more 
enthusiastic. 

The ·Committee has pl a nn ed the 
servin g of an excell ent buffet lun­
cheon and th e r easonable price of 
$1.50 per co upl e, including tax, is 
being asked. Such a sum should 
be w ell within the reach of ever y­
one, and this popular da nce spot of 
Toronto 's win ter seaso n should be 
crowded for the fir st Osgoode party 
of the year . Bring you,r f ri en ds and 
have a goo d time. 

. . is competent for a Dominion legisla­
ven.w.nt, wi ll tho.se students desiring t ur e to r epeal or amend the pre­
a d1f~eren t appomtment pl ea se com- rogat ive there are stringent rules 
m~1n1cate with Mr . Lyo nde at Ade- of const;·uction to be reck oned with . 
!aid e 2 G 6 7 and arra nge for a sitting The r epeal could not be eff ected by 
a t a nother tim e . There is no n eed to " a side wind," but only if the power 
ta k e your own outfits for th e pho- to r epeal ha d originally been con­
to graphs, as Mr . Lyonde will pro- ferred and had been exercised by 
vide the necessary legal ar ·ay. express words or n ecessary intend-

'l'he cos t of ea ch sitting is $2.50, ment. However, in BTitish Coal 
paya ble a t the t ime of th e sitting, Corporation v. The King (supra), 
a nd thi s a mount in cludes a copy of the Privy Council decla red va li d 
t he group pictures for each s tudent. substantially the same provision 
Th ,student is und er no obligation which before the enactm ent of the 
to order photogra phs a nd if h e do es ta tute of W estminster was declar­
order th em, h e may order as gr eat ed by the P rivy Council in No dan 
or a s sma ll a qua ntity as he may v. Th e King ( supra), to be ultra 
ch oose. The pri ces whi ch Mr. Lyonde vires; and in th e course of the judg­
will be pleased to di sc uss with you m ent, it was held that the Imperia l 
are specia l s tud ent Tates a nd ap- sta tutes r eg ula ting the a ppeal had 
pear most r easonable. entirely superseded the prerogative. 

Now is the tim e to make your Althou gh this decision has been 
de bu t in legal splendour, so go to attack ed on the ground tha t it was 
tho Lyon de Stud io a t th e ti me that based on politics, rather than law, 
we have arra nged a nd SPe how ye t it is a decision of th e highest 
"co ming events cast their s ha dows court of the r ealm and must be ac­
before them. " 

FIRST YEAR ELECTIONS 
The annual e lection for t he first­

year representative of the Legal 
a.Hd Literary -Socie ty took place on 
Octo ber 2nd an d after a close ba l­
lot Mervin Mirsky was el~·cted out 
of a fi eld of some five candidates. 

F irst year m ay well be compli­
mented on t heir ch oice, fo r Mervin 
Mirsky has earned for himself a 
brilliant r eputation as both a 
s1wak er and an executive of note. 
H e is a graduate of the Law course 
of th e University of Toronto , was 
a m P. mber of th e Hart House De­
bates Committee , Speaker of the 
University College Parliamentary 
Club , and a well-known d ebater, 
having t eam ed with his brother to 
win th e coveted Robin ette Deba t­
ing trophy. He is at th e present 
tim e permanent secr etary of hi s 
g raduating year, and is well 
equipp ed both with experi ence and 
a bil ity to ably represent th e first 
year on th e executive of the Lite­
rary Society. 

OCTOBER LUNCHEON 
(Co ntinued from Page 4) 

tinued. "Comm uni sm which a t­
tempts to drag those in the hi ghest 
soc ia l strata down to th e level of 
I.hose in the low.est; rascism which 
is a dictator ship fo stering the a n­
cient plan of mig·h t is ri ght ; a nd 
demo cracy which defin es t h e free­
dom of action decided by the ma­
jority a nd g iv.es the person in the 
lowest levels au opportunity of at­
taining the highest." 

"Bn t democracy to-day keeps 
20 % of its people in dest itu tion an d 
want, and makes t he rest of the 
taxpay rs support th em," h e said . 
"Such a system can't survive and 
th erefore it must be changed. T hiB 
can be done by means of social an d 

cepted as law. 
Ther e r ema; ns yet a fur th er diffi­

culty. So fa r as criminal ma tter s 
are concerned , it wo uld appear from 
th e r ecent decision in t h e British 
Coal Corporation Case, that t h e Do­
minion has effectively prohibi ted 
appeals being taken outside of Can­
ada. In civil ma t ter s, however, 
there are two types of co urts fro m 
whi ch appeals may still be taken : 

GRADUATION PHOTOGRAPHS paternal leg islation, such as mini-

F edera l co ur ts a nd provincia l 
courts . The r eg ulati on of the fed­
eral courts is within the competence 
of th e Dominion legislature; where­
as th e r egulation of provincia l 
courts r ests with th e individual pro­
vinces. By the Statute of W est­
minster, although th e federal par­
liament is given the power to enact 
legislat ion repug na nt to th e law of 
England insofar as it extends as 
pa rt of the law of the Dominion, 
and to enact legislation having ex­
tra-territorial effect, the exercise of 
these powers is r estricted by the 
s tatute to those subjects of legis­
lation which by the constitution of 
the Dominion are conferred on the 
federal leg islature. Thus, wh ereas 
it may be a rgued, particularly in 
view of t he decision in the British 
Coal Co rporat ion case, that the Do­
mini on leg islature may abo li sh ap­
peals in civ il matters from federal 
co urts, it does not eq uall y follow 
that the appeal may likewise be 
prohibited from the provincial 
co urts. And, indeed' the po sib ility 
of legisla tive action on the part of 
t he Domini on a bolishing the a ppea l 
in respect of federal courts, without 
similar action in r espect of pro­
vincial courts bei ng taken is not a 
pleasant thought. Under such cir­
cumstances, imagine an appeal be­
ing taken from a provincial court 
to the Privy Co un cil , and a decis ion 
on t he law in direct con fli ct with a 
previous decis ion of the Supreme 
Court of Canada, from which th e 
appeal had been aboli shed! Utter 
chaos would result, the Supreme 
Court maintain ing one view of the 
law, the Privy Co un cil upholding a 
co nt r a ry view. 

The fir st om en t hat the end of a m um wage laws, maximum work in g 
long session of sch ooling will soon hour laws a nd proper housin g 
be brought to a close for most of us schemes. These ·Changes however 
co mes with the an nouncem ent that cannot be brought about because of 
the time for taking graduation our constitution. The co nstitution 
photo g;r aphs has com e. mus t be changed and there is no 

Once again w e a r e favouring th e group of men better fitted both by 
Lyonde Studio at 112 Yonge Street t raining a nd by inte llect for this 
and sittings will co mmence W edn es- task, than a re t he lawyers. 
day, Octo ber 14th. We are asking "If you should decide to .serve the 
th e students of third year to co- state," con cluded Mr. Lawson , "you 
operate so that t,119 sittings may be must a luays k eep in mind that your 
comple ted as soo n as possible. Ap- country is your clien t, and her per­
pointment ca rds have been give n out i' petuity must te ~ lar~e portion of 
and if the time specified is not co n- yo ur fee and re tarn er . 

Clearly, t hen, in ord er effectively 
to abo lish t he ap peal, it wou ld be 
essentia l to a boli sh the appeal in 
respect of provincial co urts. As has 
been show n, the necessary legisla­
tive act ion is outside the co mpet­
ence of th e federal legislature. Is it 
within the competence of the pro­
vincial legislatures? There are no 
decided cases direc tly in point; and 
conseq uently it must be with d ifti­
dence that one would attempt an 
answer to this question . By the 
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Statute of W estminster, the powers 
granted under s . 2 to the fed eral 
parliament were extended to the 
provinces. This was a startling in­
novation which had not previously 
been agreed upon at th e conferences 
of 1929-30 . However, the n ew 
powers granted to the provinces, as 
in the ca se of the Dominion, could 
only be exercised in r espect of those 
subj ects of legislation already 
within th e competence of th e pro­
vinces. Moreover, the s tatute did 
not grant th e provin ces the ri ght to 
pass extra-territoria l legislation; 
a nd, indeed, by s. 9 2 of the Briti sh 
North Ameri ca Act, th e prov in ces 
a re limited to legisla tion in r elation 
to ma tter s merely of a local na ture, 
leaving th e impli cati on t ha t th e pro­
vinces may not enact legisla ti on 
having extra-terri tor ia l effect. Ye t 
it is co ntended by ma ny th at, asid e 
fr om t he Statute of W estminster , 
a nd a t common law, the prov in ces 
may by extra-territori a l legislation 
ma ke ineff ective the r igh t of a ppeal 
from prov incia l co urts, a nd in sup­
port of t hi s vi ew, di cta in Cr oft v . 
Dunphy (supra), H odge v. The 
Qu een ( [1 883 ] 9 A.C. 11 7), a nd 
R eg ina v. Bu r a h ( [ 18 7 8 ] 3 App . 
Cas. 88 9 ) are us ually qu oted. What 
vi ew of the law would be accepted 
by th e courts as co rrect to-day, i t is 
difficul t to say. Let us venture no 
dogmatic opinio n on the poin t. Suf­
fi ce it to state that t here is so me 
authori ty for either view ; and that, 
since no extra-territoria l powers 
a re gra nted to th e provinces und er 
the W estminster statute; an d s ince, 
for the most part, it has been the 
accepted view t hat no such power s 
existed at common law, we cannot 
regard the contrary view as any­
thing but problematical. 

I n concl usio n, to summarize t he 
r es ult of our enqui ry, so far as 
crimina l matte r s a r e concern ed , 
legisla ti on has already been enac ted 
prohibiting a ppeals to th e Privy 
Co uncil , a nd the Privy Co un cil has 
itself decla red th e legis lation to be 
in tra vires. As to a ppeals in civil 
ma tter s, in view of t his decis ion , n o 
doubt th e federal legislature is 
co mpetent to a boli sh appeals from 
federa l courts, bu t it has no au th­
ority to act in r espect of provincial 
co urts. Finally, as to th e compet­
ence of the provincial legislatures, 
it is not clear tha t th ey have th e 
power to enact extra-territorial leg­
is lation, and consequ ently it is 
doubtful whether th ey are compet­
ent to aboli sh appeal s from pro­
vincial courts. 

To those who look in th e direc­
tion of Dominion autonomy, 
it is doubtless a <lisagreeable 
thought that Canada is depen­
dent upo•n an English tribunal 
for decisions pertaining to prob­
lems that are justly anadian in 
character, an d that this tr ibunal 
may not be abo lished by . Canadian 
a ut hori ties if considered to be ad­
visable by them . Some so lace may 
be derived , however, fro m th e prin­
cipl e of th e equali ty of status of tbe 
Dominions and the Mother Country 
expound ed in th e Balfour Declara­
t ion of 1926. Th ere is no desire on 
the part of th e United Kingdom to 
enslave the Dominions. Abov e all, 
it must be rem embered that the r e­
s trictions on th e legislative a ctivity 
of the Canadian legislatures are for 
th e most part essentially self-im­
posed. At the Imperial Conferences, 
1926-30 , and in th e drafting of 
the Statute of Westminster , the 
United Kingdom was willing to 
make large concessions to the Do­
minions. Unfortunately, in the case 
of Canada, because of the federal 
nat ure of the co nstitution, fu ll a d­
vantage of such co ncessions co uld 
not be taken. Indeed, it was at the 
direct r equest of Canada that s. 7 
was inse rted in the Statu te of W est­
minster, whereby the a lteration of 
the British North Am er ica Act, 
otherwise than in t he manner there­
tofore employed, was not to be 
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affected by the operation of s . 2. 
Thus, a ltho ugh Canadian authoTi­
ties may in law have full power to 
abolish appeals from Canadian 
co u rts to th e Judicial Co mm ittee of 
the Privy Council; if such is not the 
case, there is little doubt that t he 
United Kingdom would acced to a 
forma l request from the Dominion 
to a bolish such a ppeals. It still r e­
mains for Canada herse!C to reach 
a defini te dec is ion on the problem . 
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THE NATURE OF A CORPORATION 
( ontinu d from Page 5) 

Hhar hold r ' liability, such com-
11anl s ar or the nature of Joint 

tock companl , which, (to use 
the xpre ion of Lord Justice Llud-
1 y) ar a statutory hybrid between 
a partn rshlp and a corporation." 

Following upon a di scussion of 
h pow rs of a corporation, it is 

sary to consld r what liabili­
ar lmpos cl upon It by general 

Jaw and by any rul s or law which 
ar peculiar to th e political consti­

tution of the body corporal<.'. 
\V g na t says: "That a com-

1mny, like a natural perso n, is s ub­
j 1·t to g n ral laws r especti og tho 
rei;ulation or contracts, the holdini;­
nnd tran fer of properly, the pay­
ment or taxes and th lik , as w ell 
a · general Jaw , like the Criminal 

Law." 
A corporation, 111< a natural per­

son, Is r spon~lbl for th torts of 
Its ag nts on tbe principle of "re­
spond ot superior." Th best statn­
m nt of the law on tbis poi nt, aud 
uno which has b en follow ed by 
the House of Lord u on m any occa­
Hlons, is that of Mr. Ju tlce Will us, 
In Barwick v. Th e English Joint 
'to k Banking ompany, L .R. 2 Ex. 
(Ch.) 259: "The master Is liable 
for v •ry s uch wrong of 111 servant 
or ag nl as is committed in 1 he 
<·ou rso of his service, and for I he 
mast r'i! ben flt , because, although 
th master may not hav a uthori zed 
the particu Jar act, h e bas put the 
ag nt in hi s pla e to do that class 
of acts, and he mu s t be answerable 
for the manner in which thitt agont 
has condu led himself in doing the 
busln ss which it was the act of the 
ma t r to place him in." In Alexan­
r1 Pr v. , orth gastern Railway Co. 
(1 65). 6 B. . 340, a corpora­
tion was held answerable for a libel. 
An action for assault was success­
fully mai ntain d in Butler v. Man­
cill st r Railway Co. ( 1 8). 21 
Q.B.D. 207. Whil e in Moore v. 
1\1 tropolitan Railway Co. (1872) 
L .H. Q.B. 36, a corporation was 
h Id lia bl e for fal se imprisonment. 
A 011 time th r e was some doubt 
wh tiler a corporation could be held 
llabl for fals imprisonment, be­
cau it was questionable whe ther 
the ne essary degr ee of malice 
C'ould be attribut d. Since the case 
of Pratt v. British Medical Associa­
t ion (1919). 1 IC.B. 244, the rule 
has been that a corporate body can 
he g uilty of actual malice in the 
<'ase of any kind of tol't in whi ch 
actua l malice is an ingr edi ent. o 
a lso a corporation may be liabl e for 
fraud or for d c it. "The princi­
pl s," says W gena t, "of the lia­
billty of a co rporatio n for negli­
g nee and nuisance are so well 
known as to require no citation." 

At one time it was thought that 
a corporatio n co uld not commit 
torts or b h lei liabl e for the 
wrongful acts of its officers or 
ag nts, but, as we have seen , this 
vi w has long Ince been xploded. 
A similar notion obtained in early 
tlm s as to the criminal liab ility of 
a corporation but it has long since 
b en settl d that th ey are fully 
am nable to criminal pros cution, 
not only for off nces s uch as crim­
inal negligence, for wh ich a cor ­
poration was indict cl and convicted 
in R ex v. anadlan Allis halmers, 
Ltd. (1923) 54 O.L.R. 3 , but a 
corporation has b e n found guilty 

an indi~tmeot fo r m ansla ughter 
against an in d ivid ua l, but t he of­
fence all ged in t he ind ic tm en t 
here is not ma nsla ugh ter ... It is 
not, ther efor e, necessar y here to 
express a ny uplnion as to wh eth e r 
or no t u n d ~r the present state of 
the law a nd its co nstan t ly broaden­
ing an d widen in g jurisprudence on 
the sub j ect of the civil a nd crimina l 
l iabi lity of bodies corpor ate, th ey 
are capable llf co mm itting the o f­
fe nce." I n view of what Mr. J 1rn­
tice Sedgew ick has said, it wo ul d 
seem quite possible for. a corpora­
tion to be found guilty an d con­
victed of manslaugbteT. The crim­
inal liability of a corporation for 
mali cious libel was established hy 
Lord Campbell in the case of Whito­
field v. Sou th Eastern Railway Co., 
E.B. and E. 115. 

As in the case of torts a cor­
poration is r esponsibl e for the fault 
or mi sco nduct of its servant acting 
within the sco pe of their employ­
ment or apparent authority. It was 
held by hannel J. in Gunston & 
Tee v. Ward (1 902). 2 K.B . 1 at p.· 
11 , that whet~ certain acts are for­
bidden by law und er a penalty ... 
the offender is liable whether h e 
had m ens r ea or not." This prin­
ciple was applied to a corporation 
in Mousell Brothers Limited v . 
London and orth W es tern Railway 
( 1917 ), 2 K .B . 836 at p. 84 6, by 
Atkin J. " Once it is established 
that this is one of those cases 
where a principle may be h eld 
criminally liabl e for the act of hi s 
servant, tb e<re is no difficulty in 
holding that a co rporation may b e 
the principl e. o m ens rea bein g 
necessary to make the principle 
li able, a corpo ration is in exactly 
the sam e position as a principle 
who is not a corporation." One of 
the possible difficulties that might 
have confronted the earlier courts 
in determining the criminal liability 
of corporations is the fact that a 
corporatio n could not be imprison­
ed. Our Criminal Code, Sec. 1035, 
has, however , overcome this diffi­
culty by providing "any corporation 
co nvicted of an indictabl e or other 
offence punishable with imprison­
m ent, may in li eu of the 'prescribed 
pu nishm ·nt be fined in th e discre­
tion of th e court before wh ich it 
is convicted. ' 

W e have seen that the corpora­
tion has com e to u s from Italy, 
that it has a separa te personality, 
whi ch has been cr eated by a fic­
tion, a nd that the more modern 
opinion are beginning to qualify 
that doctrin e, also that a corpora­
tion can only be created by a 
sovereign power, though there is 
opinion to the contrar y. W e know 
that a corporation ha~ certain pow­
ers whi ch are necessarily and in­
separably incident to it and that it 
is limited to these and the powers 
ex pressly or impli edly set out in its 
charter. We have considered the 
distinction between a corporation 
a nd a partnership, th e principle of 
hmited liab ility and the contradis­
tinction between the word 'com-
pany' and 'corporation,' and have 
discussed cor porate l iabili t ies. All 
this wo uld seem to cover pTeUy 
th oro ughl y th e nature of a corpor a­
tion, withou t going into th e his tor y 
or provisions of The E ngli sh or Ca­
nad ian Co mpa ni es Acts, t he diffe r­
en t types of compa ni es an d corpora­
t ions, such as joint stocl<, private, 
public co mpa nies; mu nicipal , eccles­
iastical , eel ucatioual an d de facto 
corporations and corpor ations sole. 
Once the nature of the corporation 
bas been establ ish ed th ese di fferen t or manslaughter. 

In nlon olliery ompany v. The types a re j ust offshoots from a co m-
Qu n (1901), 31 .. R. 1 at p. mon source. 
90, a person was kill d a s a resu lt -------
of th neglig nee of th defen dant DAMAGES Gl\'EN FOR ITCH 
orporation who was iodi ted for 

and convict cl of crimioa.l negl i- Wash ingto n .- T b e Uni ted States 
g nee, but it was said in th e Su- Suprem e ourt declined to inter fe r e 

w ith th r uling by the Oregon Su· 
pr m ourt or anada, P r Sedge- preme ourt awardi ng Ralph C -
wi ck , J . "It Is further argued that ton , t he m ate, $1,000 agai nst0~~e 
a th indictment disclosed a case · Hammond L um ber Company of 
or man s laught r, and as (as is Oregon, owner of the vessel wh ich 
s tated) an ind! tment will not lie operates between Pacific coast and 
against a orporatton ror man- Gu~f of Mexi co ports. The m at e 
slaught r th onvl lion was not claimed he had contracted the itch 
malntain~bl It Is possible that from t he sh ip's cook. The lumber 

· company con tended t here was no 
th facts all g d lo th Indictment ev idence t hat either t he mate or the 
would b sufflcl nt to sustain cook had the itch. 

STUDENTS' REPORT 
(Co n tin~~Page 6) 

to a ff ord a ll s tud ents an o lli ce 
trainin g tha t will no t be me reiy 
perfun ctory, but or ;'eill ·;aluo to 
thf student s th em !'elv c~. Tllis a p­
p r~a rs to b.;- t he onl y qu ci.> Uon with 
'~ h i c h t he Bencher s' Co u-.witt ee 
fa il ed to deal. 

Th is Committee does n ot h esi­
tate to say again t h a t th e pr e.rn·n t 
concurre nt syste m is futil e in its 
effect a nd was t eful in its t endency. 
Offi ce tra ining af ter gr a du a tion 
and before call seem s to be the 
only sensibl e r em edy in order to 
permit full a dva ntage to be gained 
from a thorou g.h training in a fu ll­
time la w school , a fter which prop­
er a tte nti on can be paid to the 
practical si de of legal education 
with o u t other distr actions. 

P 1·esent onditions Prevailing at 
the Law School 

This Com mi ttee feels t hat the 
recommen dation of th e Bench er s' 
Co m mittee that "the organi zation , 
methods of study a n d exam ina­
tions be at all ti m es und er t h e 
control of the Commi ttee (Bench­
e rs)" (13 C.B.R. 356) is a ret ro­
gr essive step. While ther e sh oul d 
be, a nd no doubt is , t h e fu ll est co­
operation possible between t h e 
s taff at the law school and the 
Bench er s, th e need of freedom 
from extraneo us influences of any 
kind, dictates that the staff a lone 
be r sponsible for the conduct of 
examinations. Further , the in­
terests of legal education demand 
that as littl e inte rference as pos­
sible w ith the work of the staff 
should take place. This Com mittee 
is of opinion that the excellence of 
the staff is at present sufficiently 
handicapped by a system that 
places them between Scylla and 
Charybdis - that makes them 
choose between lectur ing critically, 
while knowing that the stu dents 
cannot, without extr em e assiduity, 
follow th e lectures intelligently, 
a nd feeding the stud ents digested 
principles wi th out the co ncurrent 
stimulation of critical analysis in 
the light of social co nditions. The 
plight of t he staff can only be re­
so lved by a full-time law school 
that will enable the m ember s of 
the faculty to embark on a unifi ed 
scheme of instruction. 

This Committee thinks it is not 
amiss to point out here that a fu ll­
time law school would enable more 
"laboratory" work to be done -
as, for example, exercises in the 
drawing of ·agreements, wills, 
deeds, e tc. This is a valuable ex·· 
per ience that not even an office 
tra ining can s upply in adequate 
m easure .... 

Good Judgment. ••• 
It's good judgment to se.lect an Eatonia. o~ 

Birkdale already-tailored suit, from the ; 1d, 
range of new styles no"". available at the en s 
Shop, Eaton's-College Street. . 
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SUITS 
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BAY STREET SECTIO N 
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legal education sho uld be that of 
the stu dents themselves, esp ecially 
w hen, as here, t h eirs is not a voice 
"crying in th e w il derness," but is 
one th at in conc·ert with the voices 
of many others, teacher s and prac­
titioners both, demandin g a syst em 
of legal ed ucation more suitable to 
th o current times than th e one 
with which tbi,s province is at pres­
ent burden ed. 

Al l of which is respectfu lly sub­
mitted. 

Dated at Osgoode Hall, t hi s 6th 
day of April, 1936. 

(Sgd .) BORA LASKIN, 
(C ha irman ). 

JOHN R. ANDERSON', 
E. MOFFAT HANCOCK, 
G. ARTHUR MARTIN, 
G. GORDON BRADSHAW, 
G. A. STILES, 
ERNIE MARKS. 

NEW WAY TO GET INSUR.ANCE 

Lit tle Rock .-The Arkansas Su­
pre m e Court held recently that t he 
beneficiary of a life insurance po l­
icy co uld recover from the com­
pany even thou gh the policy h older 
had been execu t ed legally fo1 
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Changes in lecture co urses crim e. The court ordered th e Pro-
See You r Class Representa tive For 

Specia l Studen t R a t es. 

. 

shou ld be considered as well as the gressive Life Insurance Company 1 ·------ ----------' 

n ecessity of adding new ones. In j to pay $300 to Essie Dean, H elena 
this r es pect, this Committee wou ld negro woman , ror the death of h er 
direct attention to the Students' brother, C. D. Ward. H e was exec-

uted at the MissouTi P enitentiary 
Report of 1934 (12 C.B.R. 169) August 19, 1935, for criminal as­
and to the Bencbers' Report of la st saul t. 

'OlJR ADVEHTISERS SOL I CIT 

YOUH P ATRONAGR 

year (1935, 13 C.B.R. 356). This 
Committee thinks a lso that a 
co urse in j urisprudence wou ld bet­
ter enable stu dents to appreciate 
th e r elatio n of law to society in 
general ; in s uch an aspect , t h e 
val ue of such a course cannot be 
minimized . 

A course of r egret to this Com­
mittee is the meagre s uppl y of text 
books in t he stud ents' li brary . 
Wh ile th e librar y fac ili ties aTe 
otherwise excell ent, such of th e 
ne w text books as are recommend­
ed by the staff wo uld be co ntin­
ua ll y a dd ed to t h e libra r y. The law 
jou rn a ls of th e var io us law sch ools 
in E ng la nd and the Un ited Sta t es 
sho uld likewi se b e avail.able to the 
stud e n ts in th e s tud ents ' libra ry. 
All th ese improvem ents will a dd t o 
the achievem ents of t hose pu r-
poses for which th e legal p rofes-
s io n str ives. T hi s Committee can-
not ref r ai n f r om Testatin g its opin­
ion t hat la w must be co nsider ed 
as a social science, a nd as a pro­
fessio n, not a t ra de. Ye t the a l­
most a bysm al ig norance of t he so­
cia l sciences that exi st s a m ong 
lawyers, not only in Canada, but 
in Engla nd ais well, h as r educed 
the profession , in t he mind of the 
ordina r y layma n , to th e s tatu s of 
a trade .... 

T h is Co mmi t tee fee ls tha t the 
Bench ers cannot con sist ently wi th 
their fu ncti on and i·esponsibility in 
r egard to legal edu cati on continue 
to turn a deaf ear to t he sugges­
t ions · foT improve men t co ntained 
in t hi s a nd the previous Students' 
R epor t on legal edu cation . Not 
least a m ong the voices to be li s-
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