





political commitment to counter traditional approaches that have disregarded the colonial past and
considered it of trivial concern to international law. Moreover, international law as a discipline
through its positivist predisposition tends to repress this colonial past, constructing and
reproducing the version of the past that is better suited for its hegemonic discourse.949 TWAIL
analysis resists this process, and aims to expose the hidden colonial origins of international law,
and most importantly, emphasizes the continuity of ‘colonial relations’ in the contemporary

structures of international law.950

Despite this radical commitment of the TWAIL analysis, there still appears to be
considerable limitations to it. This is primarily due to the manner in which TWAIL scholars often
approach the question of agency in their analysis. As Owen Taylor has argued, TWAIL scholars
tend to invoke notions of ‘resistance’ (the word most often used to evoke agency) that are highly
selective of the conceptual history of revolution.95! In other words, when TWAIL scholarship
turns from an analysis of the structures of imperialism within international law to address the
issue of agency, it does so in a highly idealized manner that locates the agency of social
movements within a narrative of ‘resistance’ as a ‘re-conceptualization [of law] as an act of will’,
while emphasizing the necessity of ‘radical legal pluralism’ as fundamental to emancipation. 952
Balakrishnan Rajagopal, for example, takes such a position in situating the revolutionary potential
of social movements in ‘non-institutional, non-party, and cultural terms’.%53 This narrow
conception suggests that as long as revolutionary agency or resistance is ‘sanitized’ (i.e.
spontaneous, without central or party organization, and non-violent), then it would bring about
true political and democratic change within the liberal promise of international law, whatever the

state of the structures in question.954

The problem with this approach is that it assumes that law is abstract and can be re-
conceptualized into an emancipatory plural form, rather than already entrenched (and so
constrained) within certain material social conditions and forms. What this also does is ignore the

connection between agency and structure — i.e. the conjuncture, leading to a fanciful situation

949Anghie, Anthony. “The Evolution of International Law: colonial and postcolonial realities,” Third
World Quarterly, Vol. 27, (2008): 739-753.
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951 Owen Taylor. “Reclaiming Revolution
Law (Vol. 22, 2011), at 259-292.

952 [bid,” 273.

953 Balakrishnan Rajagopal. International Law from Below, supra, ft. 317, at 293.
954 Taylor, supra, ft. 951, at 263.
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whereby ‘any kind of agency’ becomes possible and ‘the structure becomes entirely
contingent’.955 The reality is that different forms of action are effective depending on the
particular structural conditions pertaining at any given time.956 This chapter is concerned with this
latter disconnect between the notions of structure and agency that is prevalent in TWAIL
scholarship. My argument is that TWAIL scholars should shift their focus to a study of what I
refer to as ‘conjunctural resistance’ or ‘conjunctural agency’ rather than ‘plural resistance’ (or
agency) that is waged against international law at any given time. To do this is to realize that it is

the conjuncture that should be studied to understand agency.

The concept of the conjuncture is derived here from Marxist theory and analysis, in
particular from the formulations of V.I. Lenin and, later, Antonio Gramsci. Louis Althusser
defines the conjuncture as denoting, ‘the exact balance of forces, state of overdetermination of the
contradictions at any given moment to which political tactics must be applied’.957 Referring to
Lenin’s approach in the 1917 Russian revolution, Althusser demonstrates how ‘the history of
imperialism’ was analyzed by Lenin in its current conjuncture as opposed to the typical Marxist
theoretician and historian who was merely concerned with historical knowledge: ‘Lenin meets
Imperialism in the modality of a current existence: in a concrete present. The theoretician of
history or the historian meet it in another modality, the modality of non-currency and
abstraction.’958 He goes on to argue that Lenin’s (conjunctural) approach to the ‘current situation’
at that time was unique as he was concerned with the ‘typicality of the contradictions, with their
displacements, their condensations and the “fusion” in revolutionary rupture that they
produced...[in other words] what makes it possible to act on History from within the sole history
present... not [merely] to demonstrate or explain the “inevitable” revolutions post festum, but to
make them in our unique present... 959 As Stuart Hall makes clear, the conjuncture is the product
of ‘many determinations’, not of one.?® Conjunctural thinking therefore involves ‘clustering’ or
assembling elements into a particular formation.%? In this way, the concept of the conjuncture
can be used as an analytical tool for identifying strategic sites of political action that have

emerged and when used properly would open up possibilities for transformation.

955 Ibid, at 274.

956 Jbid, at 271.

957 Louis Althusser. For Marx, (London: Verso, 2005), at 250.

958 Jbid, at 178.

959 Jbid, at 180.

960 Koivisto, ‘], Lahtinen, M. ‘Historical-Critical Dictionary of Marxism: Conjuncture, politico-
historical’ Historical Materialism 20.1 (2012) 267-277, at 274.

961 Jpid.
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TWAIL analysis has, for the most part, disregarded the significance of the conjunctures
that allowed for the possibilities of ‘resistance’, and their implications within the context of
international law. By shifting the focus on the conjuncture, TWAIL scholars would become more
attentive to the pressing question of political action. Of course, TWAIL scholarship has often
concerned itself with the question of the agency of Third World peoples, and there have been a
significant number of works that have examined the role of social movements in the development
of international law.%2 What I am concerned with here, however, is the necessity of locating
agency conjuncturally within the wider narrative of the imperialism of international law put
forward by TWAIL. My intention in this chapter therefore is to extend certain aspects of the
conjunctural analysis to TWAIL approaches, through this study of Iraqi history, so that one could
more effectively grasp (and more importantly apply the lessons of) the history of revolutionary

action and ‘resistance’ to international law’s imperialism in the present conjuncture.

What follows is a detailed account of the Wathba, a revolutionary event of ‘conjunctural
resistance’ in Iraq, which started out against the extension of the (unequal) treaty between Iraq
and Britain ‘under the guise’ of its revision.9¢3 The Wathba eventually turned into the rejection
of the ‘semi-peripheral sovereignty’ that was granted to Iraq through the Mandate system in 1932.
I refer to ‘conjunctural resistance’ as a kind of counterweight to TWAILian ‘plural resistance’ to
illuminate the fact that it is the conjuncture that should inform one’s understanding of agency
rather than its plural character. It will be clear from my analysis that resistance could only be said
to be constitutive of international law (if at all) at certain conjunctures and not tout court (as
TWAIL scholarship suggests). 1 will use the Wathba to illustrate an example of how a
‘conjunctural analysis’ could be undertaken in relation to the history of Iraqi resistance to
imperialism and Iraqi agency within international law. After detailing this narrative, I will return
to the present analysis to tease out the unique conjunctural characteristics of this event by
assessing how working-class agency (through the labour movement) attempted to subvert the
imperialism of international law, eventually situating it more broadly within the conjuncture of

decolonization in the shifting international legal order.

962 See Pooja Parmar. Indegeneity and Legal Pluralism in India: Claims, Histories, Meanings,
(Cambridge: Cambridge University Press, 2015).

963 Batatu, supra, ft. 41, at 546. It should be noted that I am not referring to the ‘event’ here in the
same manner as Alain Badiou does.
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I11. The British Empire’s ‘New Clothes of Treaties and Pacts’

al-Wathba (literally, ‘the leap’) was a social uprising initially sparked by news of
negotiations and then the signing of a revised unequal treaty between Iraq and Britain in 1948. In
Chapter 3, I traced the evolution of the unequal treaty and its role in the manufacturing of what I
call Iraqi ‘semi-peripheral sovereignty,” a form of sovereignty that was particularly unique to the
geopolitical specificities of the semi-peripheral Middle East. The Wathba should be understood
within this context of the history of international law and the Mandate system, so as to appreciate
why the Iraqi masses decided to wage a struggle against it. As I have argued in Chapter 3, the
semi-peripheral sovereignty that was juridically constructed (and threaded in the 1930 Anglo-Iraq
Treaty) to ensure Iraq’s ‘independence’ was in reality made to legitimize and legalize the
extraction, production and transportation of Iraq’s most valuable natural resource (oil) across the
region to the world — to the benefit not only of Britain, but the capitalist world economy. Hence,
international law through the Mandate system produced a unique form of semi-peripheral
sovereignty out of the Iraqi experience. However, this was not possible without the use of the old
colonial instrument of the treaty, which ultimately ensured that the Iraqi state not only appeared
independent but also was ‘independent’ under international law, although in reality it remained

subservient to imperialism.

The semi-colonial Iraqi state was unable to maintain its hegemony because the
sovereignty it was granted constricted it from doing so successfully. Semi-peripheral sovereignty
fragmented the governing capacity of the Iraqi sate. So, fragmentation was present not only, as I
detailed in the Chapter 1, in rural Iraq, where there were two separate legal systems, but also in
the oil fields which were imperial enclaves governed by the concessionary agreement, and the
railways and the Port, which were semi-colonial enclaves. It was this type of fragmentation that
made it very difficult for the semi-colonial Iraqi state to impose its hegemony without the
violence of the emergency doctrine, and this made the counter-hegemonic movements, such as
the illegal underground communist party, very popular with the masses. As will be shown, it was
in a decisive moment in Iraqi history where imperialism schemed to reassert itself under the guise
of international law did all the mini-struggles (of the workers, peasants and students) come
together, and where the counter-hegemonic movement was now in a position to take the
opportunity presented to it by history to wage an overall anti-colonial and anti-imperial struggle

against the social order.
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IV. The making of the 1948 Portsmouth Treaty & its implications

Once the British and their Iraqi counterparts agreed that they needed to revise the now
visibly outdated and much hated 1930 Anglo-Iraq Treaty, secret negotiations commenced as early
as 1946. The 1930 Treaty was drafted under the Mandate system and League institutions that the
Iraqi government found to be no longer viable in a post-war world. The British government saw
this as an opportunity to update the treaty (redefining their corresponding hegemony) under the
guise of the UN Charter that emphasized the notion of ‘equality’ between nations under
international law. In that sense, rather than actually addressing the limitations of what I have
refereed to as ‘semi-peripheral sovereignty,” the new treaty merely redefined it in a manner that
appeared to be acceptable for the Iraqis, but more specifically, to be consistent with the newly
emerging post-war international legal order. It was for this reason that throughout the
negotiations, Bevin was insistent that the treaty was being drafted ‘under strict conformity with
the UN Charter’ and emphasized that it was ‘in spirit and in heart’ drafted on the basis of ‘perfect
equality’964 or ‘complete equality in all respects’. Bevin hoped that this new arrangement would

be as much a breakthrough for Iraq (and the region) as the Empire’s settlement with India.965

If one examined the provisions of the treaty closely, it would become clear that although
the treaty promised the eventual withdrawal of British troops and the surrendering of military
bases to Iraq, it gave the British a say in Iraq’s military planning through the establishment of a
Joint Defense Board (JDB), which continued the employment of British military ‘experts’. The
JDB, which was a joint high-ranking military body tasked with the coordination of defensive
plans, had explicit advisory powers under the treaty to make the (expert) decision of when Iraqi
government may ‘invite’ British troops back into the country.%¢¢ In other words, the treaty
ensured that the Iraqi government would surrender their bases to Britain in wartime, making it
impossible for a stance of neutrality. Moreover, the treaty made a provision for the continued
access for ‘operational forces’ of the R.A.F. to the Shu‘aybah and Habbaniyyah bases until

withdrawal of the ‘allied armies’ from ‘all-ex-enemy countries’ (a far fetched possibility from

964 TNA. ‘Minutes of a meeting with the Iraqi Delegation held at the Foreign Office on the afternoon of
7th January, 1948, E 409/27/93/G, FO 371/68442 [9359]; ‘Minutes of a meeting held at Foreign
Office on January 9t to consider the Anglo-Iraqi Treaty at 2:30 p.m., E 409/27/G, FO 371/68442.

965 Ibid.

966 Article 1(b), Treaty of Alliance between His Majesty in respect of the United Kingdom of Great
Britain and His Majesty the King of Iraq, Portsmouth, 15t January, 1948, Cmd. 7309.

210



the Cold War reality).967 It also safeguarded British influence fifteen years beyond the time limit
of the old treaty.9¢8

The Iraqi delegation, which arrived in London to secretly negotiate and sign the new
treaty, were so overtly concerned with the nitty-gritty legalese and specific wording of the
document that they ignored the larger implications of the treaty, which in fact so clearly
entrenched Iraq further into imperialist control.9¢ In this way the Portsmouth Treaty as it came
to be known turned out to be no more than an extension of the 1930 treaty couched in ‘new-
fashioned terminology’ that did not alter much of the old relationship.97¢ The PM himself was
aware that what was being done was merely cosmetic and a matter of appearances when he
bluntly stated during negotiations that despite the end of the Mandate in 1932, the Iraqi people
considered ‘the present position of their country was that of an occupied country’ [...] ‘it was
[therefore] essential for the Iraqi government to show the people the effect of the treaty. The
departure of British forces in Iraq would convince the people that their country had really gained
full independence, even if these units were later invited to return.’971 One British official
foreshadowed the troubles that would ensue when he cautioned in a minute that, ‘we should be
careful not to take the line that the above provisions of the treaty cement to our retention of our
strategic hold on Iraq i.e. that we have tricked the Iraqis into letting us continue our military
occupation in practice at the expense of a few concessions’.972 As will be shown, the Iraqi people

were in fact quite aware that the treaty was not merely a sham, but a form of skillful legal trickery

967 Article 1(d).

968 Jbid.

969 A good example is when discussion revolved around the word ‘grants’ in the draft of Article 1(d),
which stated, ‘In time of peace His Majesty the King of Iraq grants His Britannic Majesty to station
operations units of the Royal Air Force at the air bases’. The Iraqi delegation preferred to replace the
word ‘grants’ with the words ‘may invite’ instead as they saw a distinction between war, peace and
the current state of neutrality. They did not believe that during a situation of ‘real’ peace that
operational units should be granted access to the bases. The British eventually accepted this draft
reluctantly, as they argued it was the only way to defend Iraq in an emergency. However, despite this
change of wording, the ]BD still had the final discretion to decide on whether it was a time of peace or
war. This illustrates the extent of negotiations between the contracting parties as the important
consequences of the treaty were ignored for its legalese or (cosmetic) wording. TNA. ‘Appendix to
Brief for Iraq Treaty Negotiations’ Anglo-Iraq Treaty: Brief for Secretary of State, 16 Jan 1948,
E454/G, FO 371/68442. In any case, as Louis writes, ‘the ground had been so thoroughly laid that the
meetings in London were pensive and sometimes almost festive occasions rather than sessions of
hard bargaining Wm. Roger Louis. The British Empire in the Middle East 1945-1951: Arab
Nationalism, the United States and Postwar Imperialism, (Oxford: Oxford University Press, 1984) at
333.

970 Batatu, supra, ft. 37, at 550.

971 TNA. Minutes of a meeting with the Iraqi Delegation held at the Foreign Office on the afternoon of
7th January, 1948’, E 409/27/93/G, FO 371/68442.

972 TNA. FO 371/68442. Signing of Iraq Treaty: Publicity. E 541/G, 3 Jan 1948.
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that did exactly that — prolong the imperial and military (semi-colonial) de facto ‘occupation’ of
their country. Consequently, while the revision of the 1930 treaty was clearly meant to ensure the
continuation of British intervention in Iraqi affairs, it was also explicitly meant to be a ‘model’
for the entire region, whereby all such treaties?73 were to ultimately be brought together into a

‘common defense system’ in the region.97+

V. The ‘Wathba of the people’ takes form

Although Iraqis were continuously resisting the 1930 Treaty and its wide reach into every
aspect of their lives, it was the event of the massive Wathba uprising that was the defining
moment of revolutionary struggle against imperialism. Despite its heterogeneous character, the
working class was the Wathba’s quintessence. It was a robust alliance between workers and
students that led the massive demonstrations on the streets of Baghdad. In the gripping words of
Hanna Batatu, ‘an atmosphere redolent of social revolution enveloped Baghdad’ during the
Wathba, as it was ‘the most formidable mass insurrection in the history of the monarchy ... It was
the social subsoil of Baghdad in revolt against hunger and unequal burdens. It was the students
and the Schalchiyyah workers braving machine guns ... and dying for their ideas ... [I]t was the
political representatives of the various layers of the middle class ... resentful of constraints or
plotting for political gains. It was the privileged stratum [of the ruling and landowning classes]

. menaced in their political power and social interests. It was British overlordship shaken, the

Anglo-Iraq Treaty of 1930 sapped, and the Portsmouth Agreement of 1948 abolished’.975

The struggle of common Iraqis against the treaty started the day after the official
announcement of negotiations on January 5, 1948. Mass demonstrations originated at the Law
College of Baghdad. Law students left their classes to demonstrate against the treaty, as well as
the partition of Palestine.%7¢ The police, taking ‘precautionary measures,” attempted to disrupt
their plans and prevented them from leaving the college building.977 Stones and bottles were
thrown at police.978 Thirty-nine students were arrested.?7® The Iraqi government headed by PM

Salih Jabr, decided to shut down the law college and launched a ‘criminal’ investigation into the

973 Such as the (failed) Anglo-Egyptian Treaty of 1946 and the treaty with Jordan.

974 TNA. FO 371/68442. Signing of Iraq Treaty: Publicity. E 541/G, 3 Jan 1948.

975Batatu. supra, ft. 41, at 544, 551.

976 Humaidi. al- Tatwiirat, supra, ft. 549, at 519-525.

977 TNA. British Embassy, Bagdad to FO, London, 7 Jan, 1948. E 197/27/93; FO 371/68442.
978 Ibid.

979 Humaidyi, supra, ft. 549.
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incident.?80 This was in reality an excuse to purge the college of those involved in the protest. The
cabinet claimed that the protestors were ‘anarchists’ looking to spread discord on campus.%8!
Several law professors were suspended and the Dean was transferred to another city. The ensuing
witch-hunt led to numerous sympathy protests in other colleges calling for the release of their
fellow students. Those apprehended were eventually released a few days later, and the law
college reopened.?82 The movement at this point had a distinctive student character, and it would
not be an overstatement to claim that the initial dynamo of organizational action originated at the
level of the students’ political party organizations.?83 In fact, one participant referred to student

action as the ‘seed’ that led to the unification of Iraqi nationalist movement.98+

In no more than ten days, these seemingly circumscribed student demonstrations would
erupt into an unprecedented fervor of discontent, composed of the majority of the underclasses of
Iraq. Following the government clamp-down at the law school, the opposition—in particular the
outlawed but popular Iragi Communist Party (ICP)—began organizing all workers on the ground.
The “Cooperation Committee” which united most leftist and nationalist parties under its
leadership was formed a few months earlier; now an adjunct ICP-dominated ‘“Student
Cooperation Committee” was created and joined with it.985 These two committees would lead the

movement’s demonstrations and strikes throughout the Wathba.

The illusive stillness of the next week was broken when the official announcement was
made on January 16 that the Portsmouth Treaty had been signed in London the previous day. A
three-day general student strike exploded instantaneously. The students called for the resignation
of the cabinet and the cancellation of the Portsmouth Treaty, eventually heading to the
headquarters of the infamous Criminal Investigation Department (CID), calling for its downfall
and referring to it as the ‘Gestapo of Iraq’986. On January 20, the Schalchiyyah workers and the
famished sarifa-dwellers (squatters) joined the student protests for the first time, broadening the

event beyond narrow confines of parliamentary politics. It was also the day that police shot into

980 Jpid, at 521.

981 Jbid.

982 Jbid.

983 Sbahi, supra, ft. 191, at 335.

984 Editors, ‘al-Majid lil-Wathba al-Amis, al-Thafir I'intifada al-Youm,” [An interview with participants
of the Wathba on its 40t anniversary], al-Thaqafa al-Jadida, 193, Issue 3 (35), 1988, at 13.

985 For a detailed account of the role of students in the Wathba, see Fariq Prwtw, “Min Thikriyat al-
Haraka al-Talabiya fi Wathba Kaniin al-Thani” [Memories from the student movement during the
Wathba of January], al-Thaqadfa al-Jadida, Issue, 293, Mar/Apr, 2000, at 83.

986 Humaidsi, supra, ft. 549, at 523.
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the crowd. The next day, as students carried the dead to their resting place, the police fired shots
in their direction and chased them while they were still on hospital grounds. Two died and
seventeen wounded. Outrage spread throughout the city for what was considered the criminal
actions of the police.?87 A student who was shot in the head was carried by his colleagues to the
office of the dean of his school in protest, leading to the dean’s resignation. The resignation of

other deans and professors followed. The masses became bitter but remained defiant.

The street became ‘a symbol of national unity’ as Muslims (Shia and Sunni), Jews and
Christians, joined arms in solidarity.?88 Karim Muriiwwa, who would later become one the most
prominent Lebanese communists, participated in the demonstrations, which had an immense
influence on him and further radicalized his political trajectory.?89 He described the uniqueness of
these days by revealing that there emerged ‘a kind of democracy [and freedom] that had no
constraint,” as illegal newspapers were distributed in the streets, while the leaders of outlawed
political parties who lived in the underground for years, emerged from hiding in full view.990
Eventually, more Baghdadis from other walks of life joined the protests. The Wathba rapidly

spread to other parts of the country.991

Overwhelmed, the Regent, against the advice of the British, capitulated, renouncing the
treaty in a public statement, and guaranteed that it would not be ratified against the will of the
people.?92 This led to a splintering of the opposition, as some of the right-wing nationalist, as
well as, the national-bourgeois parties recoiled, calling for the end of demonstrations. The left, led
by the communists, refused to retreat, considering the Regent’s statement as a mere tactic. The
ICP and its uncompromising position became the dominant force in the demonstrations, and the
Wathba was transformed into an event of a categorical revolutionary character.993 The protests

were now calling for more than the cancellation of the new treaty, but for the end of British

987 [bid. As Kamal al-Chadirji wrote in an opening of Sawt al-Ahali newspaper, the police contravened
‘...even the laws of war [which] make it illegal for the use of firearms in hospitals and health
organizations...’ Sawt al-Ahali, 9/2 /1948.

988 Orit Bashkin. “A Patriotic Uprising: Baghdadi Jews and the Wathba,” in Nelida Fuccaro (ed.),
Violence and the City in the Modern Middle East, (Stanford University Press, Stanford: 2016), 151-
167at 163.

989 Karim Murtiwwa, Karim Muriwwa Yatathakar [Karim Muruwwa Remembers], Saqir Abu Fakhir
(ed.) (Damascus: al-Mada, 2002), at 42-43.

990 [pid, at 42-43.

991 Batatu, supra, ft. 41, at 551.

992 [pid.

993 According to one communist participant, ‘If we had followed the instructions of the national
bourgeois parties [of easing the demonstrations], there would have been no Wathba”, supra, ft. 980,
at 14.
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imperialism and the formation of a truly national democratic government. Their calls were not
merely concerned with ‘political freedoms,’ but at its core were issues relating to economic and
social injustice. This could be especially ascertained by their calls for ‘bread’.994 The Wathba
quickly turned from a demand to replace the cabinet to a call for a profound transformation of the

social and political order.995

The respected social democrat and lawyer, Kamil Qazanchi, who was the head of the
movement’s “Coordination Committee,” addressed the cheering crowd from the roof of the Wadt
Coffeehouse, asserting that, ‘You must declare a great people’s revolution, and struggle to
establish a people’s government that represents these [laboring] classes.’?96 The crowds carried
the renowned worker-poet, Mohammad Salih Bahr al-‘Ultim on their shoulders. Bahr al-"Ulim
had been reciting his improvised thunderous poetry during the past few days, furiously
condemning the government’s complicity with imperialism, giving voice to the people and

mesmerizing the crowds. That day, he recited his most memorable poem, ‘The People’s Leap’:

O Wathba of the People, rend apart
With your maledictions this stupid treaty
For the Portsmouth treaty is a chain

The fetters of unconditional occupation

O Wathba of the People, send away
The grief and sadness of sheer evil
That descends upon us, for Iraq
Is the death of every shuttering fool
The stronger logic lies in the struggle of the resisting people

So Bevin will be shut up just as the villain Churchill was muzzled!997

994 In fact, the government of Saleh Jabr was labeled in the protests as ‘the cabinet of black bread,’
referring to the miserable state of bread that was being distributed by the state to the people. al-
Thaqafa al-Jadida, 193, Issue 3 (35), 1988, supra, ft. 984, at 15

995 Batatu, Ibid, ft. 41, at 553.

996 Ibid.

997 M. Bahr al-‘Ulum, Diwan, supra, at 132-134. For his role in the Wathba and the importance of
poetry in that regard see, Kevin M. Jones. ‘A horizon lit with blood: public poetry and mass politics in
Iraq,” Social History, 2014, Vol. 39, No 4, 443-461. Translation of Jones.
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Qazanch’s speech and Bahr al-‘Uliim’s poem emphasized that the cancelation of the Portsmouth
Treaty (or what he referred to in another poem as ‘the covenant of the slave’98) was in fact more
about the liberation of the country from imperial and semi-colonial rule than the negotiation of
the contents of the treaty. The statement released by the social democratic National Democratic
Party explains this well, plainly stating that ‘the truth of the matter is that the British, since its
occupation of Iraq, intended to make this country a strategic site in the Middle East, for its own
interests ... to exploit its resources, and control its markets’. It goes on to argue that the British
were in fact merely ‘dressing up colonial [imperial] control with the new clothes of treaties and
pacts.” The Portsmouth Treaty was therefore merely ‘a new colonial [and imperial] project ... a
blatant attack on Iraq’s very being, its sovereignty and political future,” and for this reason it

should be resisted by Iraqis with all their might.99°

The Wathba came to a bloody culmination in Baghdad on January 27 when intense street
battles were waged between the unarmed multitudes (carrying only canes and rocks) and the
police equipped with machine guns and armored vehicles. A pendulum-like flowing movement
between the two sides became a regular feature of the narrow streets of the city. The urban
geography of Baghdad was taken advantage of by demonstrators, while the police were
overwhelmed given that they had little experience in the tactics of riot suppression and crowd
control.1000 Factories were turned into makeshift infirmaries, where injured demonstrators were
stitched up.1001 A police car was burned and the headquarters of the British-owned newspaper,
Iraq Times (which only weeks earlier described demonstrators as ‘a mob of looters,” 1002) was set
alight. Baghdad, in the words of one writer, resembled a ‘war zone’.1003 The PM Salah Jabr
transmitted a radio broadcast calling for demonstrators to end their disturbing of ‘the peace and

order or [the] contravene[ing] of laws’ as this would expose people to ‘danger and death’.1004

Police then scrambled to maintain barricades, while others were stationed on roofs and

minarets, and had express orders from their commander to break up demonstrations and shoot to

998 Jbid, at. 2:130.

999 For the full text see al-Hasanl. Tarikh al-Wizarat, Vol. 3, supra, ft. 235, at 249.

1000 TNA. G.C. Pelham to FO, 21 Jan 1948. FO 371/68443 E 880/27/93.

1001Thagqafa al-Jadida, 193, Issue 3 (35), 1988, supra, ft. 984, at 15.

1002 TNA. Pelham to FO, Confidential, 25 Jan. 1948, FO 371/68446/E2217.

1003 Ibld

1004 TNA. ‘Broadcast Communiqué by Iraqi PM on 27t January, 1948’, E2020/27/93. FO
371/6646/27.
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kill if necessary. Huge crowds gathered on both sides of the entrance of the Ma’miin Bridge100s
with the intention of meeting at the center of the bridge in defiance of the police. As the crowds
courageously moved forward, police sprayed bullets in their direction. The shots only fell silent
after a fifteen-year old girl (later coined ‘the girl of the bridge’) appeared out of the chaos and
continued towards the midpoint of the old bridge.100¢ The police pulled back and the two flanks
of the masses ultimately converged. An estimated 300 to 400 died on the bridge that day. 1007
Bodies hung from the bridge, and others floated in the Tigris River below.1008 This bloody event
led to the resignations of over a dozen ministers, including the Speaker of the Majlis, who
watched the entire incident from the balcony of the Parliament building.1909 The ‘Day of the
Bridge’, as it came to be known endures in the annals of Iraqi history and folklore as the moment
when ordinary unarmed Iraqis gave their lives to rid themselves from the chains of imperial and
semi-colonial rule and expunge the ruling class’ black ink with which the treaty was signed, with

their blood.

1005 After this day the bridge would be renamed as ‘The Bridge of Martyrs’.

1006 Batatu, ft. 41, at 557.

1007 [pid.

1008 Shahl. supra, ft. 191, at 340

1009 g]-Qassab, Abdul Aziz. Muthakarat Abdul Aziz al-Qassab [The memoirs of Abdul Aziz al-Qassab],
(Amman: al-Mu’asasa al-Arabiya lildirasat wa al-Nashir, 2007), at 286.
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Figure 4: Batatu's map showing the location of the Battle of the Bridge. (Batatu, the Old Social
Classes, at 556).

Although the annulment of the Portsmouth Treaty was achieved, the new ‘caretaker’
government headed by Muhammad al-Sadr, a prominent religious leader, ultimately clamped

down on all forms of dissent, declaring martial law, and shutting down newspapers and trade
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unions on the basis of national security. It was moreover on the basis of the proclamation of
martial law on May 15, 1948 during the Wathba that the Iraqi regime had another opportunity to
re-try the leaders of the ICP. A wave of repression spread throughout the land and the military
courts took every opportunity to make use of the Penal Code’s amendment described in the
previous chapter — i.e. Law 51 of 1938- which was referred to in nearly every summary judgment
made to sentence thousands of communists, leftists, nationalists and other Iraqis who participated

in the Wathba demonstrations.1010

On 10 February 1949, Fahad, and ICP Politburo members, Zaki Basim and Mohammed
Husayn al-Shabibi, were convicted of having led protests from prison and were sentenced to
death once more. This time, however, the sentences were swiftly carried out the next day at dawn.
Executed in three different squares in Baghdad, their bodies were left hanging as a clear warning
to anyone who dared to challenge the semi-colonial Iraqi order. One British official at the scene
vividly described these violent displays of power in the following manner: ‘...ordinary people on
their way to work found still hanging these pathetic objects, each moving slightly as it hung from
its temporary gallows, the rough prison clothes wrapped around the shrunken-looking body, the
ghastly angle of the head behind the mask, the cheap notice describing the crime for which he
suffered...Every man in Baghdad was nauseated by this display...’1011 [t was reported in the
communist press that Fahad’s last words were: ‘we are bodies and thoughts; if you destroy our
bodies, you will not destroy our thoughts; 1012 while al-Shabibi kept repeating, ‘it is an honor to
be executed in the same square where the Wathba of the people was launched’.1013 Bastm cried,
‘if I was to return to life for a second time, I would not take any other path but this one, which I
have already taken’.1014 [t is unclear whether these statements were actually made. What is
certainly clear was that these executions were meant as the regime’s retribution for what

transpired during the days of the revolutionary Wathba.

1010 See A Secret Encyclopedia Concerning the Secret Iraqi Communist Party (Mawsu‘a siriyya khassa
bi’'l hizb al-shuyu‘i al-‘iraqi al-Siri; 1949 (Baghdad: Maktaba al-Nahda al-‘Arabiya). This is a three-
volume collection of 1,525 pages, which includes confessions, interrogations, police files and rulings
of the military tribunals. The police published it in 1949 with the hope of exposing the ICP and
discouraging people from joining the party. It turned out to have the opposite effect as it revealed the
injustices of police tactics and the regime.

1011 Caractacus, supra, ft. 37, at 51.

1012 Batatu, supra, ft. 41, at 569.

1013 As quoted by Sbahi, supra, ft. 191, at 408.

1014 [pjd.
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With these violent acts, however, the ruling class made a grave error. Not only was
communism now, in Batatu’s words, ‘surrounded with a halo of martyrdom,’1015 but the people’s
attempts to renew the emancipatory spirit of the Wathba persevered rather than dissolving into
thin air. Despite the slow strangulation of the movement, it was the Wathba that was the spark
that ignited the revolutionary process that would materialize in the July Revolution a decade later

during the turbulent year of 1958.

VL. The British Assessment of the Wathba & the ‘logic of the resisting people’

The British assessment of the Wathba and its causes was, as would be expected,
considered as anything but a genuine nationalist movement. A detailed report by G.C. Pelham,
the Acting Charge d’Affaires at the time, surprisingly identified the causes of the ‘troubles’ as
having ‘little connection to Anglo-Iraq relations’1016, but rather the peoples’ mistrust of corrupt
government, which he described as an Ottoman legacy. 1017 Refusing to admit that the
demonstrations were anti-British, he saw them solely (and ‘personally’) aimed at Saleh Jabr and
his cabinet. Mentioning the government’s mishandling of the dire issue of economic situation
during the year, he especially focused on the public outrage against the partition of Palestine as an

underlying cause.1018

It was nonetheless the speed in which the treaty was concluded that he argued intensified
the suspicions of the people. ‘Colour was lent to the accusation’, he wrote, ‘... that the treaty was
made in London and handed ready made to the Iraqi delegation for signature’.1019 The
unavailability of an official Arabic translation of the treaty further fuelled such suspicion.1020
Pelham’s reference to demonstrators as a ‘mob’ that was menacing ‘law and order’ and his

warning that Iraq was threatened by ‘mob rule,’ illustrates the British view that the Wathba was

1015 Jpid.

1016 This became the ‘official’ British narrative as Douglas Busk also made a similar argument in his
later assessment of the event.

1017 TNA. G.C. Pelham to FO, 21 Jan 1948. FO 371/68443 E 880/27/93.

1018 The ‘Palestine argument’, as we have seen in an earlier chapter, has been frequently used by
British officials, even when assessing labour strikes. One official wrote, ‘if it had not been for
Palestine, we should have seen the treaty ratified. Broadman to Bevin, 1 June 1948, FO
371/68386/E7801.

1019 TNA. G.C. Pelham to FO, supra.

1020 TNA. Telegram No. 45, FO to Baghdad, 14 Jan, 1948; ‘Iraq Treaty: Publicity’, E585/G; FO
371/68442.

220



an irrational event.1021 He went on to critique Iraqi ‘student thought’, which he saw as
conditioned by the view that ‘any foreign commitment takes away from full national
sovereignty,” stating that Iraqis suffer from ‘an inferiority complex’.1022 Admitting that the belief
that the government of Saleh Jabr must fall was ‘all but universal,” he maintained that although
such a situation would be ‘hopeless in a Europe country’, ‘in an Arab one there is perhaps a
slender chance’ that the British connection would remain unscathed, as it would merely fall back
on the old treaty.1023 This admission was nothing less than the recognition of the imperial

characteristics of the treaty itself.

Finally, one of the most recurrent analyses of the underlying causes of the demonstrations
given by both the British and the Iraqi ruling class (namely the PM himself1024) was that common
Iraqis were too illiterate to even understand the meaning of the treaty. The British blamed the
Iraqi government for not educating the public about the contents of the treaty, going as far as
saying that the population was ‘largely illiterate and...therefore incapable of reading the treaty
itself>.1025 One official claimed that only ‘an ill-intentioned person could have misunderstood the
Treaty’.1026 Douglas Busk wrote, ‘I had heard the vague slogans of the demonstrations in the
streets, but I had not learned from them what were the [legal] points in the treaty to which they
objected...’1027 Putting aside the racist connotations in this overall analysis and the fact that the
organized committees detailed above made their demands quite clear, the very working actuality
of the Wathba illustrates the exact opposite: the emergent consciousness of the Iraqi masses of
how imperialism functions, especially through the law. One of Bahr al-‘Ulim’s poems, entitled
‘The colonial (Portsmouth) treaty,” which he recited to cheering crowds during the early days of
the Wathba, demonstrates how the masses grasped the meaning of the treaty in their minds (even

if they had not read its every article):

A draft law sent to pave the path for the invader
The propositions of this bill sanctioned invasion

Employing the language of bullets to impose itself

1021 TNA. G.C. Pelham to FO, supra.

1022 [pjd.

1023 [pid.

1024 See Najda Fathi Stfwa, Salih Jabr: Sira Sydsiya, (London: Dar al-Saqi, 2017).

1025 TNA. Henry Mack, British Embassy, Bagdad to Michael Wright, London, 9 Feb 1948.
E2693/27/93/G, FO 371/68446.

1026 [pid.

1027 TNA. Douglas Busk, British Embassy, Bagdad to Bevin, FO, London. 6 Feb 1948. E 2611/27/93.
FO 371/68446.
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And compelling co-operation from the barking dogs
While the people prepare for the tribulations of night

A language for understanding the occupation of yesterday1028

Busk’s insistence therefore that the crowd give him a ‘legal argument’ regarding their rejection
of the Treaty misses the point which is that the very existence of a ‘colonial’ treaty that
practically ‘sanctioned occupation’ and prolonged their domination by an imperial power, was the
problem. The contents of the treaty mattered little if the intention of the contracting parties
remained the same—the maintenance of the British connection. As Marx once wrote about the
Paris Commune, ‘the great social measure of the Commune was its own working existence’. In
other words, one should not measure a revolutionary event such as the Wathba based on its ideas
or even law, but rather it should be measured based on its ‘working existence’ on the ground.
Here, it is plain that the movement’s organization and committees — i.e. its very organized actions
— was an indication of the type of social order that was being sought: one that allows for the
participation of the majority of the Iraqi people and especially the working class and the peasants.
It is this that could referred to as the ‘logic of the people’ rather than a legal argument or the logic

of the law.

VII. The Wathba from the lens of the labour movement

Labour Unions, preserve the honorable people
And erect for the workers some triumphal arches
The signs have begun and so their nobility proceeds
In this movement, the Wathba, what a wonderful effect

~ Mohammad Salih Bahr al- Ulum1029

The Wathba has been largely interpreted as a nationalist anti-colonial struggle for the
assertion of the constitutional rights of the Iraqi people, which were infringed and weakened by

the 1930 Treaty.1030 However, it also contains a unique labour narrative underlying its history,

1028 M. Bahr al- ‘Ulum, Diwan, supra, ft. 310, at 129.

1029 Jpjd, at 2:130.

1030 Al-Chadirji, Kamil Mudhakkirat Kamil al-Chadirji wa Tarikh al-Hizb al-Watani al-Dimuqrati [The
Memoirs of Kamil al-Chadirji and the History of the National Democratic Party] (Beirut: Dar al-Tal’ia,
1970).

222



which had a particular significance to the conjuncture in question, and which I have detailed in
mini-histories in previous chapters. In other words, one way to understand the Wathba is through
the lens of the labour struggle against the semi-peripheral sovereignty and its social and economic
implications on the lives of the ordinary Iraqi working classes. As Eric Davis has emphasized,
workers provided ‘the backbone’ of the Wathba.1931 The Iraqi labour movement was making
strides in their continuous struggle against their British employers of the colossal industrial
enterprises (namely the port, railways and oil refineries). Before the Wathba exploded,
continuous labour strikes in these enterprises were rapidly becoming a concern for the British
authorities.1032 The workers were not merely angered by their wretched conditions, but were also
able, because of their unique location within the semi-colonial system (map) of capitalist
exploitation, to make a direct correlation between their immediate material conditions and the far-

reaching issue of imperialism.

To understand the role of the labour movement in the Wathba, one must recall the
organizing efforts several years earlier of the railway, port and oil workers, described in previous
chapters. During the years leading up to the Wathba, the workers continuously developed
extensive experiences in organizational tactics and strategies of strike action and protest, which
made all the difference when they were on the ground, hand in hand with their Iraqi brethren
fighting against the Portsmouth Treaty. Moreover, the workers’ cognizance of the direct
relationship between British imperialism and semi-colonialism, and the Iraqi state that they
became gradually aware of during their labour struggles was now embedded into the overall
national consciousness and ‘common sense’ of the majority of common Iraqis. The working class
were after all, as shown earlier, the class that was most effected by the implications of the treaty

and ‘semi-peripheral sovereignty’ in their everyday lives.

An argument could therefore be made that the unique experiences of the workers and
their movement contributed significantly to the momentum of the Wathba. If the students could
be considered as those who ignited the Wathba, its organizational momentum was surely
maintained by the workers and their concrete experiences, for throughout the months after the
‘Day of the Bridge’, labour strikes intensified like never before. There was, in the words of S‘uad

Khayri, an ‘awakening’ within the labour movement.1033 The strikes were so potent that NurT al-

1031 Davis, supra, ft. 596, at 293

1032 TNA. British Embassy, Baghdad to Foreign Office, 21 May 1948, enclosing minute on strikes at
IPC [FO 371/68479].

1033 Khayri, supra, ft. 562,at 171,173
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Said publically remarked at the time that what he feared the most was not the actual
demonstrations that led to the cancellation of the treaty, but rather the intensification of labour
strikes, which he was afraid would lead to a communist revolution.1934 In that sense, the anti-
colonial nationalist struggle shifted into the ‘axis of labour’, turning strike action into the ‘beating
heart’ of the Wathba movement.1035 Labour (economic) struggle and anti-colonial (political)
struggle became precisely one and the same at this conjuncture. It was after all throughout these
months that the massive successful Basra Port strike unfolded, and the legendary K3 pumping-
station strike, which carried the ‘liberationary [and solidarity] spirit of the Wathba,’103¢ became a
concrete reality. Martial law would ultimately be declared to violently repress these labour
strikes. It is therefore not an overstatement to consider the Wathba as the wider reflection of a
labour struggle against the semi-peripheral sovereignty that gave the juridical and ideological

cover needed for the imposition of the capitalist economic structures on Iraq.

VIII. The wide implications of the Wathba & its contribution to the conjuncture of
decolonization in international law

I will now return to my earlier analysis of TWAIL and its methodology by inserting the
social and juridical implications of the Wathba into my theoretical argument. My contention was
that TWAIL scholars should begin the study of the conjuncture in the history of international law
— connecting their concern for the ‘micro-histories of resistance’ to a much broader understanding
of the conjuncture in question. This would allow for the bridging of all these micro-histories into
an overarching understanding of agency. Consequently, the conjunctural moment, which allowed
anti-colonial and anti-imperial resistance to materialize in Iraq cannot be explained without an
attempt to understand the wider conjuncture of decolonization in the region and the Third World.
Decolonization, as Mohammed Bedjaoui reminds us, is by its very definition a ‘structural
revolution on a world scale’.1037 For this reason a conjunctural analysis must begin ‘at the level

of the international itself,” ascertaining ‘a dominant combination of causes’ while evaluating ‘the

1034 [pjd.

1035 [pid.

1036 g]-N1 ‘man, supra, ft. 580, at 266.

1037 Mohmmed Bedjaoui. Towards A New International Economic Order: New Challenges to
International Law, (New York: Holmes & Meier, 1979), at 88.
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period characterized by the working out of that combination.’1038 [t entails the necessity of
simultaneously ‘looking inwards to examine the detailed movement of a given period and

outwards to locate that period in the longer historical process which it forms a part.’1039

A conjunctural analysis in international law, therefore, would have to be attentive to the
organic movement within this wide scale while analyzing agency, focusing on, using the words of
Antonio Negri and Michael Hardt, the ‘intersections’ and the ‘accumulation of struggles’ against
international law.1040 Although TWAIL scholars are generally familiar with such an analysis —
one which Gramsci would refer to as the study of the ‘long waves’ of history104! (for instance
Anghie’s return to the thought of Francisco de Vitoria in the sixteenth century) — what tends to be
missing in general is how this connects to agency (or using TWAIL vocabulary: resistance). The
conjuncture therefore acts as a bridging device for one’s analytic lens in relation to the notion of
agency that could be used in tandem with the study of the imperial structures of international law.
It is nevertheless not merely a matter of contextualization, but rather about continuously being
attentive to the question of agency and action in one’s wide analysis. Before moving to assess
Iraqi working-class agency, I will first address the structural implications of the Wathba on a

variety of different interconnecting and intersecting levels — the Iraqi, regional and international.

On the Iraqi level, the Wathba contained the origins of the revolutionary process that
culminated in the overthrow of the British-sponsored Monarchy by the 1958 July revolution. It
certainly inspired and stimulated the Free Officers to take matters into their own hands to defend
the people from ‘the incubus of injustice that weighed upon them’.1942 [ would go as far as to
argue that the Wathba could be considered as the ‘dress rehearsal’ for the 1958 revolution,
especially if one was to consider that the revolutionary process of struggle was sustained
throughout the decade resurfacing as mini-Wathbas — namely, the Intifdda of 1952 and the
Uprising of 1956. In many ways, it was the spark that started the process of the brewing and
making of the revolution. It is in that sense that the Wathba and the revolution were a part of the
same Iraqi conjuncture. The July revolution was a genuine revolution that broke with the ancien
régime. The Proclamation No. 1 that was read out on Baghdad Radio announced the

establishment of a republic, promised that the Iraqi people would participate in shaping their own

1038 Jystin Rosenberg quoted in Koivisto, ‘Historical-Critical Dictionary of Marxism’, at 273.

1039 [pid.

1040 Michael Hardt, & Antonio Negri. Empire, (Massachusetts: Harvard University Press, 2000), at 263
1041 See Maaurice Finocchiaro. Gramsci and the History of Dialectical Thought (Cambridge: Cambridge
University Press, 2002), at 164.

1042 Col. Abdul Karim Qassim’s words as quoted by Batatu, supra, ft. 41, at 806.
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future, and established a neutralist foreign policy (explicitly referring to Bandung), ending its
close alliance with the West.1043 The revolutionary processes began with the drafting of a
Provisional Constitution barely two weeks after the revolution, frustrating the subjugating
structures of the old constitution or Organic Law, which limited popular sovereignty as shown
earlier. Furthermore, the new Agrarian Reform law ended the ‘semi-feudal’ system that was the
foundation of British policy and control, destroying the social power of the landed sheikhs by
finally bringing the countryside under the purview of state law.1044 Finally, the position of urban
workers and the working class were significantly enhanced by the revision and enactment of an
updated progressive labour law for the protection of workers’ rights and their trade unions. As for
the anti-hegemonic impact of the Wathba on the region, it was apparent in how it inspired
countless sympathy strikes and demonstrations in Beirut, Damascus, and Cairo. A revealing
clipping from a Cairo newspaper read, ‘the Iraqi people did not only save itself, but saved the

entire Arab world from remaining under Western colonial subjugation.’1045

To situate the Wathba internationally, one would need to analyze how its revolutionary
impetus was partially successful in striking imperialism by preventing the imposition of a revised
treaty. To do that it would be necessary to understand other regional and international events that
rendered it the appropriate moment to attack (British) imperialism. Here, the weaving of other
events of conjunctural resistance against imperialism and the international legal order that
happened in the Third World that year is necessary to grasp the vulnerability of British
imperialism at that particular moment. Frank Furedi has detailed the conjuncture that emerged
during that unique year of 1948 for anti-colonial and nationalist liberation struggles in the Third
World.1046 He demonstrates how 1948 was a year of widespread panic in Whitehall as a crisis of
imperial rule emerged unexpectedly, where anti-colonial and anti-imperial resistance reached its
utmost intensity: ‘No part of the empire seemed immune from what appeared to be an epidemic
of unrest’.1047 Twelve days before the Wathba, Burma rejected Commonwealth membership,
while February saw riots in Accra and in June emergency rule was established in Malaya.1048 Of

course, regionally 1948 was the year that the tragic Palestinian Nakba (catastrophe) was

1043 See Juan Romero. The Iraqi Revolution of 1958: A Revolutionary Quest for Unity and Security.
Maryland: University Press of America, 2011).

1044Marr, supra, ft. 212, at 105.

1045 g]-Nida’ Newspaper, (Cairo, February 5, 1948) as quoted in Humaidj, supra, ft. 709, at 546.

1046 Frank Furedi. Colonial Wars and the Politics of Third World Nationalism, (London: L.B. Tauris,
1994), at 4, 88-108.

1047 [pid, at 89.

1048 [pjd.
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unfolding, and more than anything else this event represented the injustices of colonialism and
imperialism for the Arab peoples. A focus on the manifestation of the conjuncture on the
international scale would take all of these into account in one’s analysis of this particular moment

of Iraqi agency against the imperialism of international law.

The Wathba could be situated in the conjuncture that was emerging within the
international legal order and which manifested in the signing of the 1960 Declaration on the
Granting of Independence to Colonial Countries and Peoples (GA Resolution 1514).1049 The
significance of this document, sometimes referred to as the ‘Magna Carta’ of decolonization,
should not be understated.1050 The UN Charter of 1945 failed to clearly condemn colonialism,
and its imposition of a duty of administration of specific colonies could arguably be construed as
recognizing the legality of colonialism.1051 The fact that the Portsmouth Treaty, as I have shown,
was (legally) drafted in a manner that fully conformed to the UN Charter is evidence of this
limitation. The 1960 Declaration was therefore the first instrument in the history of international
law whereby colonialism and imperialism were deemed unlawful and in contravention of the UN
Charter. As Christopher Quaye observed, the preamble of the Declaration, ‘decried colonialism
... by observing the universal position against perpetuation of colonialism and expressing belief
in liberation from anything that is colonial’.1052 In its words, the declaration: ‘Solemnly proclaims
the necessity of bringing a speedy and unconditional end to colonialism in all its forms and
manifestations’.1053 Despite its significance in international legal history, the Declaration did not
fully accelerate the process of decolonization at a pace corresponding to the hopes of the peoples
under colonial rule, as its implementation had to be continuously fought for by the bloc over the
next few years.105¢ Nevertheless, the contribution of the Iraqi anti-colonial and anti-imperial

struggle to this Declaration was clear.

The Wathba and its revolutionary consequences on the Iraqi plane was only one event
amongst a series of similar revolutionary events in other parts of the Third World that had a direct

influence on the way the representatives of the Afro-Asian bloc in the U.N., adhering to the

1049 Declaration on the Granting of Independence to Colonial Countries and Peoples (1960), G.A. Res.
1514 (XV), UN GAOR, 15™ sess., 947th plen. Mtg, UN Doc. A/RES/1514 (XV) (14 December 1960).

1050 Quayson-Sackey, as cited in Quaye, Christopher. Liberation Struggles in International Law,
(Philadelphia: Temple University Press, 1991).

,111.

1051 Quaye, Liberation Struggles in International Law, supra, at 108-109.

1052 Jpid, at 112.

1053 Decelaration on the Granting.

1054 Sharma, D.N. Afro-Asian Group in the U.N. (Allahabad, Chaitanya Publishing, 1969), at 205.
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Bandung Spirit, were aggressively arguing for the drafting and liberal interpretation of this
Declaration, while maintaining a firm anti-colonial stance.1055 [t was clear that legal arguments
were specifically made on the basis of ‘the political weather outside the [U.N.] Headquarters’.1056
In other words, not only was the law rejected as a mechanism for dealing with the question of
colonialism and imperialism, but the wave of events of decolonization on the ground were
considered as necessary sources for the drafting and molding of international law and its
instruments. The bloc continuously insisted that these anti-colonial struggles must be
unconditionally recognized as legitimate — international ‘law should be modified according to

changed circumstances’.1057

The permanent representative of the revolutionary government of Iraq in the U.N., Adnan
Pachachi took part in the drafting of the 1960 Declaration.1958 The Iraqi delegation ended up co-
sponsoring, together with a number of Asian and African states, the Declaration when it was
presented to the General Assembly. In an impassionate and eloquent speech to the Assembly, the
new Iraqi Foreign Minister, Hashim Jawad began by recounting the long history of colonialism in
the Arab World beginning with the first experience of European imperialism with the French
conquest of Algeria in 1830, eventually referring to the Mandate system as ‘a new form of
colonialism’ that was imposed on the peoples of the Middle East.1059 Jawad accordingly directly
rejected the ‘semi-peripheral sovereignty’ that the Iraqi masses attempted to abolish with their
blood, sweat and tears during the Wathba and thereafter. He went on to state that although the
Mandate in Iraq was terminated in 1932, it was replaced by a new relationship that retained for
the former Mandatory Power great influence in the internal affairs of the country, stressing that ‘it
took another twenty-six years and our great July Revolution of 1958 for the people of Iraq to rid
the country finally of the last vestiges of foreign domination and influence.1060 Jawad then
emphasized how he regarded all struggles for decolonization as interconnected by specifically

referring to the Arab and Iraqi experience:

1055 Jhid,

1056 E]-Ayouty, supra, ft. 944, at 60.

1057R,P. Anand. “Attitude of the Asian-African States Towards Certain Problems of international Law,”
in Snyder and Sathirathai (eds.), Third World Attitudes Toward International Law: An Introduction,
Dordrecht: Martinus Nijhoff Publishers, 1987), at 14.

1058 Pachachi, Adnan. Iraq’s Voice at the United Nations 1959-69: A Personal Record, (London: Quartet
Books, 1991), at 9.

1059 JN GAOR, 15T Sess., 937t plen. Mtg., UN Doc. A/PV 937 (6 December 1960), at 120-138.

1060 Jhid.
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I do not think I exaggerate when I say that few nations in the world have suffered as much as the
Arab nation under colonial rule ... the Arab people have known colonialism in its worst forms and
manifestations. They have experienced at first hand its oppression and treachery and have suffered from it
physically, materially and spiritually as few others have. This is one of the reasons why we have such a
deep sympathy and understanding for the struggle of the other nations for freedom and independence.1061

He went on to make clear that it was this unique ‘extensive’ and ‘tragic’ experience of (semi)
colonialism in the Arab world in general and in Iraq in particular which solidified his delegation’s

belief in the importance of an unequivocal anti-colonial wording in the Declaration.1062

The Iraqi contribution to the drafting of this document was hence in ensuring that the
semi-peripheral sovereignty that was skillfully weaved into international law in Geneva and
granted to Iraq in 1932, as a recognized form of ‘independence’, would be unequivocally rejected
in the Declaration. International law should instead postulate concrete sovereignty and full
independence. N.M. Perrera, the representative for Ceylon (present-day Sri Lanka) plainly
explained the meaning of this part of the Declaration when he emphasized that reference to the
‘manifestations of colonialism’ specifically refers to ‘the various methods, procedures and legal
figments which are used by colonial powers to cover the nakedness of rank colonialism’.1063 The
semi-peripheral sovereignty described earlier and which was a significant part of the Iraqi
experience was one of these more sophisticated legal figments that were recognized under
international law. It is in this way that the Iraqi experience of the Wathba and its revolutionary
consequences, in rejecting semi-peripheral sovereignty on the ground, could be linked through a

conjunctural analysis to the wider changes within the international legal order.

IX. The significance of labour & working-class agency to the conjuncture of decolonization

The analysis above has shown how ‘resistance’, or more broadly revolutionary agency,
is conducive within a particular conjuncture that emerges from the structures in question. TWAIL
scholars would traditionally have analyzed the Wathba in isolation of these structures,
concentrating on certain characteristics of agency as being external and not contingent to these
structures (in particular its spontaneity, non-violence, and heterogeneity). However, this narrow

approach differs from the conjunctural analysis that brings agency and structure into one fold,

1061 Jpjd.
1062 [pjd.
1063 UN GAOR, 15T Sess., 926t plen. Mtg., UN Doc. A/PV 926 (28 November 1960), 1002.
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while it romanticizes agency, approaching it as a form of resistance that is devoid of any
revolutionary content. Many TWAIL scholars cannot conceive of emancipation without or
beyond the law or the international legal order, despite it being the very target of their
critique.1064 The Wathba, however, emerged for the very reason that the legal mechanisms of the
state that were being manipulated by imperial instruments of international law were inept and
completely dysfunctional. It eventually became (at least for the left) about the subversion of the
law rather than its mere reform. Furthermore, the Wathba demonstrated that the effectiveness of
what I refer to as ‘conjunctural resistance’ in the context of revolutionary action depends on its
organizational capacity. It is not enough to put one’s hopes on the spontaneity of action as
TWAIL scholars tend to do, for despite the unforeseen nature of the Wathba, the movement
spurred at that particular moment because it was able to readily organize into effective steering
committees. This was certainly possible because of some of its participants’ past experiences,
especially those of the workers. In this manner, therefore, romanticizing the spontaneity of
agency ignores the fact that spontaneity and organization must come fogether within a particular

conjuncture to be effective.

I want to end by briefly returning to the significance of labour to the specific conjuncture
in question. A focus on labour and working-class agency in this analysis demonstrates the strong
affinity between capitalism, imperialism and international law, especially in the semi-periphery.
This is what explains the significant role of labour in countering the manifestations of the
international legal order within the conjuncture in question. I have already shown how semi-
peripheral sovereignty in the Iraqi context was manufactured as a mechanism to control the semi-
colonial Middle East. The ‘independence’ of Iraq was more a mechanism to legalize the control
of Iraqi oil and regulate its transportation across the region. While the Anglo-Iraq treaty
maintained this control juridically, Iraqi labour was exploited to superintend the everyday
functioning of this infrastructure of economic dominance. In this way, colonial and racial
relations remained intact after Iraqi ‘independence’, especially in the colossal private enterprises
and factories. The Anglo-Iraq treaty ensured British control of the most important economic sites
of production and trade in the country. As I have shown, the semi-colonial framework of an
‘independent Iraq’ created an atmosphere of racism that was common elsewhere in the Empire.

Iraqi workers, like their counterparts elsewhere in the Third World, embodied the contradictions

1064 See for example, Luis Eslava. and Sundhya Pahuja. “Between Resistance and Reform: TWAIL and
the Universality of International Law,” 3(1) Trade, Law and Development, 103 (2011); B.S. Chimni.
“Third World Approaches to International Law: A Manifesto,” International Community Law Review 8:
3-27,(2006).
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of the capitalist system within the (semi) colony, experiencing first hand the effects of
imperialism and racism in their everyday lives, and so it should not be surprising that they would

lead a significant role within the nationalist liberation movement.

Iraqi workers reconstituted the question of labour as an anti-colonial and anti-imperial
one. This is why their rejection of the Anglo-Iraq treaty was a rejection of the entire international
legal and economic order imposed on the region. Fahad reveals the way the workers were

3

thinking when he wrote: ‘... the working class did not separate the national [political] from the
social [economic] content of liberation...[For them] national liberation is but a starting point of a
fundamental change in the life of the people’.1065 The Iraqi labour movement combined claims of
higher wages and better living conditions with anti-colonial demands of national liberation,
ensuring its ‘full integration into the national movement’.1966 This wide analytic lens was unique
to the international conjuncture in question. It was prevalent at the time in other parts of the Third
World.1067 Furedi characterized this conjuncture as a ‘radical moment in anti-colonial politics,’
where there was a ‘tendency of protests to acquire a more fundamental anti-systemic and anti-
imperialist orientation, accompanied by increasing erosion of the boundaries between economic
and political demands.’1068 This explains how ‘relatively ordinary demands could mushroom into
a major challenge to imperial authority’.1069 [raqi workers, therefore, were unable to articulate
their rejection of their social, living and working conditions without at the same time rejecting the

entire international legal and economic order that was imposed upon them.

The British came to the conclusion that there needed to be an extensive development
policy towards labour that would ‘ameliorate the dire labour conditions’ and ‘fend off
Communism’.1070 It is revealing that before the eruption of the Wathba, the British were in the
process of advising the Iraqi government in drawing up ‘regulations for the whole field of labour

in Iraq” and the establishment of an arbitration procedure that would address workers

1065 Batatu, supra, ft. 41, at 589.

1066 Farouk-Sluglett and Sluglett. ‘The Social Classes and the Origins of the Revolution,” in Fernea and
Louis (eds.) The Iraqi Revolution of 1958: The Old Social Classes Revisited, (London: IB Tauris, 1991),
at127-128.

1067 Walter Rodney. How Europe Underdeveloped Africa, (Washington: Howard University Press,
1981), at 276.

1068 Furedi, supra, ft. 1046, at 38.

1069 [pid.

1070 TNA. British Embassy to Baghdad, to Rt Hon E. Bevin, Foreign Secretary, London, 2 July 1946,
street demonstrations in Baghdad [FO 371/52406].
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grievances.1071 [t is this ultimately unsuccessful policy of development and conciliation that
dominated British policy towards the region in the next decade. In a similar vein, a development
framework manifested within international law and its institutions. The International Labour
Organization for example sent technical assistance missions to advise on labour and social issues
in the Middle East. The ILO’s technical assistance programs were conceived in the context of
constricted notions of social and economic development with the aim of fighting the growing
influence of communism.1072 Moreover, the 1961 Declaration of the United Nations Development
Decade (GA Res. 1710) ensured that the effects of the 1960 Declaration would be limited in that
it ‘bound together decolonization and development with a firm yoke’.1073 This maintained the
subordination of society to the discipline of economics, and led to the continuation of the
development of underdevelopment. 1074 Most importantly, this was what prevented the
materialization of an alternative international economic order from the ‘salt-water’ decolonization
that was won. In this way, the conjunctural shift did not ultimately produce the revolutionary
changes sought after, whether it was within the international legal order or the Iraqi experience,

where revolutionary processes were interrupted by a CIA-sponsored military coup in 1963.

X. Conclusion

The history of the Wathba recounted above is an illustration of how revolutionary action
may be undertaken within a specific conjuncture to subvert the effects of the imperialism of
international law. Although this affirms the transient and provisional nature of the foundations of
international law, it is only in relation to the structures in question that agency could be
evaluated.1075 It is nevertheless important to recall Gramsci’s warning that ‘a common error ...
consists in an inability to find the correct relation between what is organic and what is
conjunctural. This leads to... [either]... an excess of “economism” ... [or] ... an excess of

“ideologism”. In the first case there is an overestimation of mechanical causes, in the second an

1071TNA. D.L. Busk, Baghdad, to Rt Hon E. Bevin, Foreign Secretary, London, 21, August 1946
[FO371/52456].

1072 Maul, D. “The Morse Years: the ILO 1948-1970,” in ILO Histories: Essays on the International
Labour Organization and its impact on the World during the Twentieth Century, (Bern: Peter Lang,
2010), at 54.

1073 Pahuja. “Decolonization and the eventness of international law,” in Fleur, John; Joyce, Richard;
Pahuja, Sundhya (eds.), Events: The Force of International Law, (London: Routledge, 2011); at 99.

1074 Jhid,

1075 Susan Marks. “False Contingency,” (2010) 62 Current Legal Problems 1-22, at 10.
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exaggeration of the voluntarist and individual element.’1076 It is necessary in the end to find an
accurate correlation between the (organic) structure and (conjunctural) agency in one’s analysis if
one is to correctly evaluate how agency was (or is to be) deployed within the structural constraints
of the international legal, political and economic order. It was after all, on the one hand, the
overly weak hegemony of the Iraqi state and its corresponding semi-peripheral sovereignty that
made it unable to maintain itself or permanently suppress the emerging counter-hegemonic
movements and spaces that continued to arise despite being fractured again and again by the
violent uses of emergency law. The counter-hegemonic, on the other hand, cannot be understood
in isolation of the conditions that make agency possible or at least that make even an initially
unsuccessful attempt at revolution, such as the Wathba, encompass the revolutionary seed and

have a long-term effect on the future than was expected.

The prominent Iraqi poet Mohammed Mahdi al-JawahirT recited a celebrated poem
eulogizing those who died on the bridge during the Wathba, his brother amongst them. He begins
with the following line: ‘Are you aware or not, that the wounds of martyrs are a mouth?’ 1077 It is
not only a matter of allowing this ‘mouth’ to speak in one’s scholarship, but rather to focus on the
very conjunctures that allow those who take action to liberate themselves to become ‘wounded
martyrs’. It is, in other words, the opening (or ‘mouth’) of the conjunctures that should be one’s

point of departure.

1076 Gramsci, supra, ft. 295, 178.
1077 Jayyusi, Salma Khadra. Trends and Movements in Modern Arabic Poetry. (Leiden: Brill, 1997).
199.
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Conclusion

While they bring glad tidings
Of the free world, to the slaves
And of the miracles
Of their dollar — the hope of the peoples —
And the giver of life to the dead.
They frighten mothers
And they soak
The banner of your people, my little one, with blood.

While behind prison walls
A great people awakens
Destroying its chains, my beloved son,
But you are busy and you do not answer. 1078

~ ‘Abd al-Wahhab al-Bayat1

Mr. Speaker, the reports out of Iraq these days make 2008 sound an awful lot like 1930. That’s when the
British strong-armed a so-called treaty to take control of Iraq’s oil wealth. And it remained that way for
decades until the people in the Middle East nationalized their oil wealth to end outside control. But western
oil interests and the neocons have wanted it back ever since... [They] want... [Iraq’s oil reserves]...just as
they did 78 years ago. And like 1930, they plan to permanently occupy Iraq... In 1930, they didn’t call it
occupation, they called it a treaty. And they are doing it all over again. '**

~ Jim McDermott

I. The lines of expansion & contraction of the international legal order

To return to the image of drawing ‘lines’ on maps made in the introduction, this legal
history of Iraq is a history of lines: borderlines, property lines, oil pipelines, railway lines, ports
leading shipping lines...etc. As Cornelia Vismann suggests, the law is itself a line or rather, ‘the
primordial scene of the nomos opens with drawing a line in the soil...[the] very act [of which]

initiates a specific concept of law, which derives order from the notion of space.’1081 This study

1078 ‘Abd al-Wahhab al-Bayati, [“A Song for my Son ‘Ali” dated 1955] in Al-Majd lil-Atfal wal-Zaytiin,
3rd ed. (Cairo: Dar al-Katib al-‘Arabi lil-Tiba‘ah wal-Nashr, 1967), 49-51.

1080 JS Congressional Record, House of Representatives, July 9, 2008, H6315. McDermott was
referring to the US-Iraq Status of Forces Agreement signed in 2008.

1081 Cornelia Vismann. “Starting from Scratch: Concepts of Order in No Man’s Land” in Bernd-Rudiger
Huppauf (ed) War, Violence and the Modern Condition. (Berlin: Walter de Gruyter, 1997), at 46.
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shows how the straight lines of the law in all its scales —international, domestic, transnational,
imperial, semi-colonial- produced and defined certain spaces with the aim of controlling,
regulating and exploiting the strategic sites and the natural resources of the semi-peripheral
Middle East. The Iraqi state itself was established through an amalgamation of legal instruments,
doctrines and methodologies until it was, contrary to reality, proclaimed as independent. The
retracing of these straight lines of the law exposes how imperialism operated to obscure reality,

legitimate and expand its order.

This study however also shows that no matter how straight a line is drawn and no matter
how sophisticated a ruler is used to (violently) draw a line, it could never dominate a map or
surface, which already contains other free-moving, living lines. Tim Ingold, who has written a
fascinating anthropological history of lines, describes the sovereignty of the straight line drawn
by a ruler. He writes, ‘[a] ruler is a sovereign who controls and governs a territory. It is also an
instrument for drawing straight lines. These two usages...are closely connected. In establishing
the territory as his to control, the ruler lays down guidelines for its inhabitants to follow. And in
his political judgments and strategic decisions —his ruling- he plots the course of action they
should take. As in the territory so also on the page, the ruler has been employed in drawing lines
of all kinds.’1082 The analogy above is apt indeed: to draw straight lines is the prerequisite for
imperial control, but to do so you need a ‘ruler’. You need the law. The British at the behest of
international legal institutions drew straight lines on the maps of Iraq and the region — they
installed a ruler in Iraq and with the lines of the law developed a semi-peripheral sovereignty over
this strategic territory, while they maintained their economic interests by drawing more lines —
economic lines of capitalism (physically constructing the infrastructure of oil pipelines and

railway lines).

Ingold contrasts the drawing of straight lines using a ruler with drawing by freehand,
which he shows produces a life-like texture and contains an open-ended freedom as it is a
movement along ‘a path of observation’ rather than the already defined sharp edges of the
ruler.1083 The graceful lines of anti-colonial and anti-imperial agency —of the workers, students,
peasants, squatters, lawyers, and the multitudes — described in this study move in such a
freehanded manner as they struggle to disentangle themselves from the sovereignty of (imperial

and legal) straight lines. As they move, partly in an improvised and partly in an organized

1082 Tim Ingold. Lines: A Brief History (London: Routledge, 2007), at 160.
1083 [pjd, at 166.
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manner, they created their own alternative nomos with their very movements, with the aim of
contracting the imperialism of the existing international legal order. The analysis of the
international conjuncture in international legal history presented in this study could accordingly
be considered as a science of the lines of imperial and anti-imperial movement — their
coordination in relation to space and time, and their expansion and contraction. It is no doubt the
most useful method to understand the manifestation and initiation of agency, and its counter-

hegemonic spaces in relation to the structures of capitalism, imperialism and international law.

This dissertation makes several contributions to the existing literature that go beyond just
putting law at the center of the modern history of Iraq. First, it substantiates the unique specificity
of the semi-peripheral region of the Middle East in the history of international law. In other
words, it shows that international law approached the semi-periphery quite differently than it did
the periphery in the Third World. From this emerged new juridical formations of sovereignty in
international law, such as what I describe as semi-peripheral sovereignty. These new categories
were in fact attempts to conceal the reality of imperial control, colonialism and capitalist
exploitation of the region. They were also threaded specifically for the Middle East, considering
its important geo-strategic location in the globe, as well as, the valuable natural resources below
its ground. By exploring these unique legal techniques and formulations and their ensuing effects,
international legal scholars would better appreciate the different (subtle) ways in which
international law was deployed to obfuscate reality and to further imperial agendas. It is these
hidden structures of the imperialism of international law that are most interesting to study as their
deconstruction would ensure that they would not reemerge again. It would also add to the lesser
known histories and genealogies of the concept of sovereignty in relation to the Third World.
Secondly, this study contributes to the study of agency in relation to international law by
proposing that with the use of a novel methodological approach relying on the conjuncture, the
history of agency could be better grasped within international legal history. A broader and more
open perspective towards the agency of the ordinary peoples of the Third World illustrates, not
only that international law had a concrete material effect on those living under its guise, but that
their struggles against these forms of control were a significant part of its history, and should be

considered as such.
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I1. The juridical forms of sovereignty in international law & their relation to capitalism and
imperialism

I have recounted this history of Iraq not only to show that the law was continuously
present in the political and socio-economic transformations of the period in question, but
particularly as an attempt to present a historical case whereby it is clear how imperialism and
international law are constitutive of each other. Of course, this study is not only a history of
international law and its institutions (Chapter 3 & 7), but also an illustration of the simultaneous
operations of (British) imperial law (Chapter 1), transnational law (Chapters 3 and 4), emergency
law, criminal law (Chapter 6), and labour law (Chapters 2, 4 & 5). Nonetheless, it was generally
with the structures of international law and the construction of semi-peripheral sovereignty in Iraq
through the Mandate process that these laws above had the necessary scope to function within the
context of semi-coloniality. Moreover, it was international law, through the provisions of the
1930 Anglo-Iraq Treaty, which produced and maintained the spaces — the imperial and semi-
colonial enclaves of the oil fields, railways and the port — described in this study, that allowed for

imperialism to function efficiently and maintain the flow of capital in this geo-strategic region.

The making of semi-peripheral sovereignty in Iraq was a significant event in that it was
the first time that the necessary juridical ingredients were weaved together to produce a unique
non-European sovereignty through the Mandate process of international law that was reconciled
with the post-war international legal order, and yet preserved the essential processes of
imperialism in the region. As I have shown, there was a spatial and economic specificity to the
semi-periphery that made these legal techniques vital for controlling the region as a whole.
Furthermore, from a regional and international perspective, this experiment with sovereignty was
valuable in that it revealed how far a restrained non-European sovereignty could be overextended
without contradicting the main principles underlying the emerging international legal order.1084
Semi-peripheral sovereignty in Iraq was in essence a skeletal form of sovereignty that ensured
that Iraqi sovereignty was (in theory) complete under international law, but fragmented in reality
— a fragmentation that was evident in the autonomous and semi-autonomous enclaves (of the oil
fields, the port and the railways) that were described in the study, and which also included the

two British (RAF) military bases that remained stationed in Iraq.1085

1084 have shown that the legal arguments made by the PMC did at times contradict their own legal
principles (especially of the open door), but the point is that the appearance of reconcilement with
international legal doctrine was ensured.

1085 British enclaves were spread out throughout the region (in Egypt, Iran, and the Persian Gulf
states). William Roger Louis recounts Oliver Harvey’s account in his diaries after visiting the RAF

237



At its crux this study therefore uncovers the constitutive relation between the juridical
forms of sovereignty and capitalist expansion through imperialism in the region. By tracing the
economic dimensions of Iraqi semi-peripheral sovereignty and its link to the open door principle,
I show exactly how these forms and processes were molded to further the commercial and
economic interests of the imperial powers and capitalism in general. A close reading of the PMC
discussions on Iraq’s readiness to be independent, with those concerning the oil concessions, and
in turn with the pipeline agreements with the other Mandates in the region, suggests that the
juridical forms embedded in Iraqi semi-peripheral sovereignty were in fact a juridical
manifestation of the expansion and reproduction of capital in the region. I am hence furthering the
argument that sovereignty, as a core concept of international law, has a constitutive correlation
with capitalism and its imperialism. Sovereignty was in other words, not primarily ‘forged out of
the confrontation between different cultures,” which in turn produced the ‘dynamic of difference,’
but rather it was already embedded in the juridical forms of capitalism.1086 It is the economic
rather than the cultural dynamics of sovereignty and international law that should be underscored
in its history. The grasping of the doctrine of semi-peripheral sovereignty and its processes in Iraq
would, it is hoped, explain its enduring characteristics, its continuities, and in turn its (current)

limitations as a category for Third World states in a post-colonial world.

This historical and legal study of Iraq therefore substantiates China Mieville’s claim that,
‘the imperialism of international law means more than just the global spread of an international
legal order with capitalism — it means that the power dynamics of political imperialism are
embedded within the very juridical equality of sovereignty.” 1987 The socio-economic
transformation of Iraq described here is an illustration of how the legal form of ‘equality’ within
the concept of sovereignty, as it was entrenched in the Anglo-Iraq Treaty, was used not only to
uphold its military dominance there, but also to maintain its corresponding capitalist structures
and processes, ensuring its operation with a certain efficacy. While capitalist relations were
solidified within Iraqi society as we saw in Chapter 1, they were maintained within the
industrialized spaces of oil production, railway and port apparatuses, as detailed in Chapters 4 and

5. By exposing the effects of the juridical forms of semi-peripheral sovereignty and how Iraqi

bases in Iraq during the Second World War, describing them as, ‘a complete bit of England
abroad....football, cinema and a pack of hounds. All very Poona.” Quoted in William Roger Louis. The
British Empire in the Middle East, supra, at 745.

1086 Anghie, supra, ft. 21, at 311.

1087 Mjeville, supra, ft. 25, at 270.
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workers were materially affected by these structures, not only does this study strive to further
ground the history of international law, but in its explicit consideration of anti-colonial and anti-
imperial (labour) struggle, it aims to move bottom-up to insert the agency of Third World peoples
into its historiography. The hope is, as Upendra Baxi proposes, ‘international law [would no
longer] be further understood merely as the history of the law of nations to the entire exclusion of
the law of peoples.’1088 The actions of Third World peoples would finally be interpreted from the

perspective of international legal transformation rather than its exclusion from this realm.

I11. Legality as a question of strategy and tactics in revolutionary struggles

One theme running throughout this work concerns the manner that counter-hegemonic
movements appropriated and referred to the law and its language in their struggles. In Chapter 2, |
show how the labour movement was able to appropriate the (dead) labour law of 1936 on the
books for its own advantage, using it as a reference point in its demands. Although the early
labour movement had confidence in the principles of international law and its institutions (as its
leaders were in direct contact with the ILO for instance), its communist-led successor referred to
the law (whether international law or the labour law of the state) only from the perspective of
strategy and tactics. This did not mean that the law was unimportant for them, but rather they did
not consider legal reform as sufficient for defeating the structures of the semi-colonial order and

ending British imperialism in the country.

The oil workers relentlessly referred to the 1936 labour law in making their demands, in
particular the formation of its independent trade union. However, they were aware of the
limitations of the law and its application, were due to the constricting structures of international
and transnational law imposed on their country. Their experiences after the Gawiirbaght strike
and massacre confirmed their views, as not one person was held accountable under Iraqi law for
the murder of oil workers. Similarly, the port workers explicitly fought for the inclusion of the
right to strike into the labour law, which they argued was a part of their natural rights as workers.
These legal demands went unanswered and the workers were forced to move to more militant
tactics of wild strike action and sabotage during the Wathba. The uses of law in the struggle had

some advantages (whether as rhetorical tool or for its educative function), but it definitely had its

1088 Jpendra Baxi. ‘What may the “Third World” expect from International Law’ Third World
Quarterly, Vol. 27, No. 5, pp.713-725, 2006; at 720.
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limits as the overall anti-colonial and anti-imperial struggle itself was waged outside the confines

of law.

Does the law in general, then, and international law and its concept of sovereignty in
particular, have an emancipatory potential for counter-hegemonic, anti-colonial and/or anti-
imperialist movements? A central point that emerges from this study is that the practical
usefulness of law depends entirely on the historical conjuncture in question. It is a matter of
strategy and tactics and should not be pursued for the simple reason that it is law. Consequently,
neither EP Thompson’s claim that the rule of law is an ‘unqualified human good’ in its
malleability as a recourse for the plebian, nor Guha’s categorical renunciation of this statement as
a reflection of the ‘hallucinatory effects of ideology,” is accurate.1089 As Pashukanis has
emphasized, ‘legality is not an empty sack that can be filled with a new class content’.1090 In
other words, the forms of (bourgeois) legality ensure its limited potential. Its usefulness,
therefore, for any revolutionary movement is ‘a mere question of tactics’.1091 International law,
including human rights discourse, therefore is not always a useful ‘counter-hegemonic tool of
resistance’ as several TWAIL scholars have argued.1992 The same could be said of the concept of
sovereignty and self-determination, for despite its inherently imperialistic juridical form, it could,
provided the historical conjuncture is taken into account, contribute to a revolutionary struggle. A
legal demand, including that of complete self-determination, in other words, could be made to
further its revolutionary struggle, and this study has revealed how the Iraqi labour and nationalist

movements did exactly that at certain conjuncture

1089E P. Thompson, supra, ft. 183; and Ranajit Guha. Dominance without Hegemony: History and Power
in Colonial India, (Cambridge: Harvard University Press, 1997), at 67. It should be noted that Doug
Hay has clarified Thompson’s often-quoted phrase: ‘If it was anything, the rule of law was for
Thompson an aspiration, a standard that could be used by democrats and socialists in upholding
constitutional protections first imagined by radicals and then achieved by popular politics over a
hundred of years...He was well aware that the law is also a basis of rules...upholding a radically
unequal division of property...[T]hat critique was at the heart of his polemic journalism, and the
other 250 pages of Whigs and Hunters..." ‘Introduction to the Second Edition,” in Douglas Hay, Peter
Linebaugh, John G. Rule, EP Thompson and Cal Winslow. Albion’s Fatal Tree: Crime and Society in
Eighteenth-Century England, London: Verso, 2011), at x1i.

1090 Evgeny Pashukanis. “Lenin and the Problems of Law” in Piers Beirne & Robert Sharlet, eds.
Pashukanis: Selected Writings on Marxism and Law (London: Academic Press, 1980), at 143.

1091 G, Lukacs. History and Class Consciousness, (Boston: MIT Press, 1990), at 264. For an examination
of this question in detail see, Robert Knox. “Marxism, International Law, and Political Strategy’,
Leiden Journal of International Law, 22 (2009), pp. 413-436.

1092 Balakrishnan Rajagopal. “Counter-Hegemonic International Law: Rethinking Human Rights and
Development as a Third World Strategy”, 27(5) Third World Quarterly pp. 767-783.
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IV. Conjunctural analysis & the writing of history for the present

It has already been mentioned that a conjunctural analysis of history in relation to agency
is meant as a modus to grasp the present conjuncture (or in Lenin’s 1917 expression, ‘the Present
Situation’) so as to be able to formulate an organized plan of action today, which would be
decisive. A conjunctural analysis, therefore, is not your typical analytic method for the academic,
merely concerned with the elucidation of the historical past, but rather is meant to identifying
strategic and tactical sites of political action today. So the reader may wonder what was the
purpose of writing and undertaking a study and analysis on the revolutionary history of Iraq. Why
for instance are the past struggles of the oil, railway, and port workers significant to recall? Why
should we study their organized actions and strategies? How could the revolutionary history of
the Wathba be useful for Iraqis today — in an age of US imperialism, and amidst the devastation
of the 2003 invasion, occupation, plunder and disintegration of Iraq? The legendary history of the
Wathba and the vast hopes that came with the 1958 July Revolution seem to hardly register in the
memories for today’s Iraqi youth — or if so are only considered as possibilities that were dashed
by regional rivalries, left disorganization and imperialism — a too brief and turbulent

revolutionary interlude filled with optimism that has long gone.

Although, I do not claim to have substantive answers to these questions, it is certainly
clear that the Wathba was a decisive moment in the modern history of Iraq and that its effects
reverberated beyond the 1958 revolution in many ways. As Hamit Bozarslan has argued the
Wathba’s contemporary relevance in the post-1958 history of Iraq, including the Ba’thist period,
and the region was that it was ‘the bearer of an unprecedented degree of radicalization in the Arab
world,” and that it was precisely the continuation of this process well after 1958 that ‘created a
paradoxical situation and led to a radical bifurcation both in ideological and axiological
terms’.'" This ‘radical bifurcation’ in ideology between Iraqis who were staunchly anti-
imperialist and favored concrete independence and non-alignment, and those who favored a
connection with the West became permanently entrenched, stirring continuous tension, and this

arguably remained in place throughout the history of Iraq and the region to this day.

1093 Hamit Bozarslan. “Rethinking the Ba'thist Period” in Jordi Tejel, Peter Sluglett, Riccardo Bocco,
Hamit Bozarslan (eds.), Writing the Modern History of Iraq: Historiographical and Political Challenges
(Singapore: World Scientific Publishing), at 144.
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It is apparent then that without undertaking a re-examination of the past with the present
in mind, it would be difficult to act to reconstruct an alternative future for the benefit of Iraq. It is
in this way that one should recollect how Iraqis developed creative and resourceful ways of
organized resistance in their struggles against imperialism and its legal manifestations. What
emerges therefore from this legal and historical study of Iraq is that ordinary working class Iraqis
were able to see through the obfuscation of the legal structures imposed on their country and at
certain points in time organized successfully against them. The reality is that these experiences
remain deeply (even if subconsciously) ingrained in the collective memories of the masses of the
region, and we know this because they tend to remerge without any warning as we saw happen
during the 2011 Arab revolutions. Ordinary Iraqis continue to struggle against similar imperialist
legal structures, organizing in novel ways, despite their portrayals by the media as passive victims
of dictatorship and war.1094 The oil workers and their contemporary unions, for instance,
undoubtedly following their militant tradition, were (and still are) at the forefront of an intense
struggle against the imposition of an oil law in 2007, which intends to entirely open the oil
industry to foreign investment, sanctioning the interests of foreign companies (with the help of
international investment law), and completely reversing the process of nationalization that started

in 1972.1095

I want to end with a brief remark on the value and the techniques of writing history,
especially of international law. Anne Orford has highlighted the uniqueness of the uses of the
historical analysis by legal scholars, in particular TWAIL scholars.109 She argues that legal
scholars do not abide by the established methodology of historiography that rejects all forms of
anachronism, emphasizing that everything should be placed ‘in the context of its own time. 1097
Historians on the other hand are expected to solely recover ‘past meanings’.1098 Orford suggests

that since law is inherently genealogical, depending on ‘the movement of concepts, languages and

1094 See Ali Issa. Against All Odds: Voices of Popular Struggle in Iraq, (Tadween Publishing, 2015).

1095 See Greg Muttitt. Fuel on the Fire: Oil and Politics in Occupied Iraq, (London: Bodley Head, 2011).
Muttitt details the current struggles of the oil union and Iragqi civil society in organizing against this
law. On one of their strikes, he refers to their past militant history and experiences, ‘The new oil
union continued this tradition [i.e. of the communist-led strikes of the 1940s and 1950s and the spirit
of Gawurbaghi], demanding immediate improvements for the workers while raising the long-term
structure of the industry and the economy,’ and an opportunity to have a say on the new oil law.
Muttitt, at 254.

1096 Orford. Anne. “The past as law or history? The relevance of imperialism for modern international
law,” IIL] Working Paper 2012/2 (History and Theory in International Law Series), Finalized June
2012, (www.iilj.org).

1097 [pid, at 6

1098 [pid.
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norms across time and even space,’ legal scholars are intuitively capable of breaking from this
hallowed method through contextualizing past concepts, and considering how these concepts
remerge in the present. 1099 In other words, legal scholars find it easier to use history and the past

within the present context, and they do not abide by any stringent method.

Although, Orford is correct in pointing out the affinity between law and history, and the
constructive role of legal analysis in historical methodology, not all historians abide by this
orthodox approach to historiography. In fact, many historians, especially of the left, see their craft
as corresponding to the study of political action and its relation to the present. The writing of
history is considered as a political act — the making of history and its production is therefore a
technique to respond to the present, and is firmly rooted in the ‘possibilities of making
futures.” 1100 Walter Rodney, for instance, believed that history was ‘a way of ordering
knowledge which could become an active part of the consciousness of an uncertified mass of
ordinary people’ and utilized as ‘an instrument of social change’ to bring about an alternative

future.1101

David Scott suggests a similar view in his rereading of The Black Jacobins, C. L. R.
James’s classic account of the only successful slave rebellion in the Caribbean, the Haitian
Revolution of the 1790s1192; “The historical past’, he writes, ...is never anachronistic [...] [T]he
past is [not] only available through the present [...] but [...] morally and politically what ought to
be at stake in historical inquiry is a critical appraisal of the present itself, not the mere
reconstruction of the past. The present, then, not the past, is what histories of the present are
supposed to be about.’1103 [n this way, Scott considers James’s classic work as an ‘exercise in
writing a history of the present,” suggesting that James ‘directly challenges us to ask ourselves

what kind of story might be best for the politicohistorical presents within which we now live and

1099 Jpid, at 9. The methodological affinity between law and history in European thought could be
traced back to at least the sixteenth century. Francois Baudouin and Jean Bodin, for example, argued
that the jurist must be a historian, if he is to avoid errors of interpretation and chronology, and the
historian must be a jurist to set events in their proper political and social contexts. See Grafton,
Anthony. What was History? The art of history in early modern Europe, (Cambridge University press,
Mass., 2007), at 69.

1100 Bjll Schwarz. ““The people’ in history: The Communist Party Historians’ Group, 1946-56,” Making
Histories: Studies in history-writing and politics, Johnson, R. ed. (Hutchinson & Co, 1983), at 95.

1101 George Lamming’s ‘Forward’ in Walter Rodney. A History of the Guyanese Working People, 1881-
1905, (John Hopkins University Press, London, 1981), at xvii

1102 C.L.R. James. The Black Jacobins: Toussaint L’Ouverture and the San Domingo Revolution, (NY:
Vintage, 1989).

1103 David Scott. Conscripts of Modernity: The Tragedy of Colonial Enlightenment, (Durham: Duke
University Press, 2004), at 41
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write.’1104 [t is revealing that James was, despite his silence on his initial intentions, it has been
argued, motivated to begin writing The Black Jacobins when he arrived in London from his
native Trinidad, by the US occupation of Haiti (1915-1934).1105 He was consciously weaving
together a particular and romantic history of the Haitian revolution, while meditating on the
underlying revolutionary potential of Africans and the people of the Caribbean, indirectly
addressing the US imperialism of his time, and it’s flaunting of Haitian sovereignty. His hope it
seems was to inspire revolutionary action in the imaginations of the Caribbean people, and to
historically connect the Caribbean anti-colonialism against US imperialism with the revolutionary
struggle of Toussaint L’Overture and the Haitian Revolution for black liberation. It was therefore
no coincidence that his classic study of revolution was written and published during that period,

in 1938.

It is with a similar spirit that this history was written: as a (dare I say, romantic)
reworking of the history and legacy of anti-colonial revolutionary struggle of Iraq for this present
conjuncture of US imperialism, following the 2003 invasion, occupation and domination of Iraq,
the devastating effects of which linger to this day. I would like to think that the conclusion of this
study on the year of the centenary of the 1917 October Revolution (which is the same year of the

British occupation of Iraq) is a nod to this effort.

The British Ambassador to Iraq, John Troutbeck, once wrote in a dispatch that ‘no
country could owe more to imperialism than does Iraq’. One should add that the imperialism that
he was referring to was more specifically the imperialism of international law that we have
detailed in this study. Iraq’s experience with international law and its institutions could be said to
be quite unique. It was a state that was established and granted ‘independence’ through the
mechanisms of the Mandate system and international law, so as to be exploited in ‘peace’ (‘an
organization without occupation’ as one member of the Indian civil service put it1106). It would
later be the target of foreign-backed coups, installed dictatorship, acts of war, bombs, economic
sanctions, invasion, plunder, looting and military occupation — all with the aim of its re-
integration into the capitalist world economy and its subjugation into Western hegemony. Iraq’s

modern state and its institutions — once the pride of the international community of the interwar

1104 Jpjd, at 57

1105 See Raphael Dalleo. “The Independence So Hardly Won has Been Maintained”: C.L.R. James and
the U.S. Occupation of Haiti,” Cultural Critique 87, Spring 2014, pp. 38-59.

1106 See Olaf Caroe. Wells of Power: The Oilfields of South-Western Asia, A Regional and Global Study,
(London: Macmillan & Co, 1951).
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period — first developed through the mechanisms of international law, would be entirely destroyed
seven decades later, all under the purview of the same international legal order. This may seem
paradoxical indeed, but this study indicates otherwise. International law as the juridical
manifestation of imperialism is predicated on ‘civilizing’ violence. What is clear is that if Iraq
were to ever gain its full independence and its people their freedom, the entire semi-peripheral
region of the Middle East (including and especially Palestine) would have to be liberated from the

shackles of imperialism and this certainly means the imperialism of international law.
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