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In the case of Prozac, the billion of dollars in prescriptions, which is just the tip of 

the iceberg as to overall mental health care costs in treating ÔmildÕ depression, has been a 

debacle.  In North America, the issue of S.S.R.I.s link to increased suicidality in adults, 

children and adolescence and to homicides are a pharmacological disaster that is 

comparable to and larger numerically than the thalidomide disaster.1530  The case of 

Prozac and other S.S.R.I. incidents can appear to be anecdotal, but their impact has been 

life altering and ending for many.  Eli LillyÕs attempt to control the reception of the drug, 

thus, maintaining shareholder value, has been appalling.  Tramping on HealyÕs academic 

freedom is one thing, but jury tampering is another.1531 

                                                
1530 See: I. Peritz, ÒThe fight of their lives: After years of neglect, Canadian Thalidomide survivors make a 
plea for helpÓ The Globe and Mail, November 21, 2014, at: 
http://www.theglobeandmail.com/news/national/the-aftermath-of-thalidomide/article21689771/ (last visited 
November 23, 2014).  Also, see: S. Chase & I. Peritz, ÔÒA terrible series of eventsÓÕ The Globe and Mail, 
November 27, 2014, at 1&16.  Also, see: Deutsche Welle Ð Staff, ÒThalidomide Victims Demand More 
Compensation, InquestÓ Deutsche Welle, January 7, 2008, at: http://www.dw-
world.de/dw/article/0,,3042708,00.html (last visited October 5, 2010).  According to Deutsche Welle, there 
were worldwide 10,000 infant thalidomide victims: approximately, 5,000 being born in Germany.  Also, 
see: ÒWhere is CanadaÕs apology?Ó The Globe and Mail, September 4, 2012, at L6.  Also, see: I. Peritz, 
ÒDrug firms refused to contribute to fund for thalidomide survivorsÓ The Globe and Mail, July 10, 2016, at: 
http://www.theglobeandmail.com/news/national/drug-firms-refused-to-contribute-to-fund-for-thalidomide-
survivors/article30848096/ (last visited July 11, 2016). 
1531 Fentress v. Shea Communications, No. 90-CI-06033 (Jefferson. Cir. Ct., Ky. March 29, 1991).  In 
Fentress, Joseph Wesbecker, a 47-year old pressman on disability for mental illness, committed 
murder/suicide and it was linked his prescription to Prozac.  On September 14, 1989, Wesbecker entered 
his former workplace, Standard Gravure, and shot twenty people.  He killed eight, injured twelve, and, 
then, committed suicide.  Police linked his actions to Prozac.  In the subsequent lawsuit brought against Eli 
Lilly, a jury found, 9 to 3, in Eli LillyÕs favour.  What was not known at the time was that Eli Lilly had 
Òbought off the plaintiffs.Ó   That is Eliy Lilly ÒbribedÓ the plaintiffs not to introduce critical evidence at 
trial.  The missing critical evidence not introduced at trial sought to causally link ProzacÕs use to the 
homicides and to suicidality.  In Fentress, in the strictest sense, Eli Lilly cannot be accused of Òjury 
tamperingÓ but Òplaintiff tamperingÓ Ð this is, even to a cynical mind, a somewhat more odious activity.  
See: J. Cornwell, The Power to Harm: Mind, Murder, and Drugs on Trial (Allen Lane and Penguin, 1996).  
Also, see: B.E. Levine, Commonsense Rebellion: Taking Back Your Life from Drugs, Shrinks, 
Corporations and a World Gone Crazy (New York: Continuum, 2003) at: 234.  As Bruce Levine put it: the 
judge in the trial Òsmelled a rat and demanded an investigation Ð and the verdict was changed.Ó  In a later 
interview, as to Fentress, Judge John Potter held that he thought there was something inherently wrong for 
a defendant to Òpay money to the other side to pull their punchesÓ Ð what we know as Òthrowing the fight.Ó  
Mark Ames, in Going Postal, has proposed an alternate perspective as to mass rage and the murders 
committed by Òdisgruntled workersÓ or students.  Ames suggests that work and school related mass 
shooting have a social cause.  Ames argues that Wesbecker and other murderous rampages are a lashing out 
that is rooted in neoliberal economic restructuring in ReaganÕs America.  See: M. Ames, Going Postal: 
Rage, Murder, and Rebellion: From ReaganÕs Workplaces to Clinton's Columbine and Beyond (Brooklyn: 
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6.5.8 Placebo or Cure? 

Recent long term studies have been released, conveniently after the expiration of 

Eli Lilly’s patent on Prozac, that show that Prozac is about as effective as a placebo.1532  

It appears that for people suffering from ‘mild’ depression that the prescription and 

consumption of Prozac can be simply offset by an hour of exercise.  For the life of 

Prozac’s twenty-year patent, Eli Lilly protected its “brand” – its turf – with a dedication 

that would make most honest criminals blush.  It is difficult to lay the blame of 

deteriorating pharmaceutical conduct on a global fraud,1533 but one could begin to see a 

pattern of behaviour and might make a logical inference from such a position.1534  When 

                                                                                                                                            
Soft Skull Press, 2005).  It seems probable that there could be a combination of factors; that is, 
unemployment, alienation and/or depression leading to prescription drug use and violence.  Also, see: P. 
Breggin, “Suicidality, Violence and Mania Caused by Selective Serotonin Reuptake Inhibitors (SSRIs): A 
Review and Analysis” (2003/2004) 16 Int’l J. Risk & Saft. Med. at 31-49.  For further litigation as to 
S.S.R.I.s and their link to murder/suicides, see: Forsyth v. Eli Lilly & Co., 904 F. Supp. 1153 (D. Haw. 
1995).  In Forsyth, William Forsyth, ten days after going on Prozac, stabbed his wife fifteen times before 
impaling himself on a serrated knife.  Also, see: Tobin v. SmithKline Beecham Pharmaceuticals, 164 F. 
Supp. 2d 1278 (D.Wy. 2001).  In Tobin, Don Schell, forty-eight hours after going on Paxil, loaded two 
guns and proceeded to shoot his wife, daughter and granddaughter through their heads.  Then, he turned 
one of the guns on himself and shot himself through the head. 
1532 After two decades of fleecing the pockets of consumers, the wonder drug was nothing but “snake-oil” 
in a post-modern pill form.  According to various peer-reviewed articles, S.S.R.I.s are of little clinical value 
– at least in the way they are typically used when prescribed to the general public.  See: J.C. Fournier et. 
al., “Antidepressant Drug Effects and Depression Severity: A Patient-Level Meta-analysis” (2010) 303(1) 
J.A.M.A. at 47-53; I. Kirsch et. al. “Initial Severity and Antidepressant Benefits: A Meta-analysis of Data 
Submitted to the Food and Drug Administration” (2008) 5 PLoS Med. at 45.  Also, see: I. Kirsch, The 
Emperor’s New Drugs: Exploding the Antidepressant Myth (New York: Basic Books, 2010).  Arguably, 
cases of ‘mild’ depression are as sophisticated and complex as the mass marketing strategies that are 
deployed to capture this market and its “market share” and, partly, what make Prozac and other S.S.R.I.s so 
popular – and problematic.  Ironically, in Canadian patent law utility is a specific concept that means that 
an invention must meet two requirements: 1) it is not useful if it does not operate; or, 2) it does not do what 
the outlined specification promises that it will do.  See:  Consolboard Inc. v. MacMillan Bloedel 
(Saskatchewan) Ltd. (1981), 56 C.P.R. (2d) 145, 122 D.L.R. (3d) 203 (S.C.C.).  It could be argued that 
Prozac has little or no utility; of course, contigent on the individual.   
1533 M. Goozner, “Revolving Door – Former U.S. Attorney Now Advising Big PhRMA on How to Avoid 
Meeting His Successors” GoozNews, September 13, 2010, at: http://gooznews.com/?p=191 (last visited 
September 24, 2010).  Goozner provides an interesting list of 14 settlements reached by U.S. Attorney 
Michael Loucks.  Loucks’s office settled these 14 fraud cases that were in the billions of dollars. 
1534 S. Almashat, et. al. “Rapidly Increasing Criminal and Civil Monetary Penalties Against the 
Pharmaceutical Industry: 1991 to 2010” (Washington: Public Citizen, December 16, 2010) at 
http://www.citizen.org/hrg1924 (last visited January 10, 2011).  According to Public Citizen, the 
pharmaceutical industry is now a bigger “defrauder” than the defence industry in the U.S.  This means that 
“25 percent of the total federal False Claims Act (FCA) payouts over the past 10 years have originated in 
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legal containment fails, it appears that players in the pharmaceutical industry will go the 

extra distance to maintain market share.  If massive criminal fraud does not deter Big 

Pharma, why would the infringement of somebody’s academic freedom?  It is within this 

context that academic freedom and the independence of university researchers find 

themselves and must be considered. 

6.6 Conclusion 

[T]he penny-wisdom of Gladstonian finance and to a state system which 
“could not afford” hospitals, open spaces, noble buildings, even the 
preservation of its ancient monuments, far less the splendours of music 
and the drama… [means that all of our futures are] consigned to the 
private charity or magnanimity of improvident individuals. 
 

J.M. Keynes1535 
 

So much has changed and, yet, much remains the same.  The search for life-

saving drugs remains to the pharmaceutical industry a business and not a charity.1536  As  

                                                                                                                                            
the pharmaceutical industry.  The defense industry, once the biggest defrauder of government, accounted 
for only 11 percent.”  Moreover, only “[f]our companies (GlaxoSmithKline, Pfizer, Eli Lilly, and Schering-
Plough) account… for more than half (53 percent or $10.5 billion) of all financial penalties imposed over 
the past two decades.  These leading violators were among the world’s largest pharmaceutical companies.”  
Also, see: K. Thomas & M.S. Schmit, “Glaxo Agrees to Pay $3 Billion in Fraud Settlement” The New 
York Times, July 2, 2012 at: http://www.nytimes.com/2012/07/03/business/glaxosmithkline-agrees-to-pay-
3-billion-in-fraud-settlement.html?_r=1&hp (last visited July 2, 2012).  Also, see: D. Ingram & R. Krasny, 
“Johnson & Johnson to pay $2.2 billion to end U.S. drug probes” Reuters, November 4, 2013, at: 
http://www.reuters.com/article/2013/11/04/us-jnj-settlement-idUSBRE9A30MM20131104 (last visited 
December 1, 2013).  This is the case where Risperdal, an anti-psycotic, was marketed off label for dementia 
patients.  Also, see: K. Thomas, “J.&J. to Pay $2.2 Billion in Risperdal Settlement” The New York Times, 
November 4, 2013, at: http://www.nytimes.com/2013/11/05/business/johnson-johnson-to-settle-risperdal-
improper-marketing-case.html?_r=0 (last visited January 3, 2014).  As Al Capone put it: “Americanism, 
call it capitalism, …gives to each and every one of us a great opportunity if we only seize it with both 
hands and make the most of it.” C. Cockburn, “Mr. Capone, Philosopher” in Cockburn Sums Up (London: 
Quartet Books, 1981) at 82.  This seemingly puts things into perspective: what is a little fraud and 
‘academic freedom infringement’ amongst friends?  As the saying goes: “If a thing is worth having, it’s 
worth cheating for.”  M. West, My Little Chickadee (Hollywood: Universal Studios, 1940).  There is a 
dispute as to the authorship of this screenplay, with W.C. Fields sharing credit.  Knowing the acerbic wit of 
Mae West, one could reasonably suggest that the line was solely authored by her.  Also, see: S.D. Levitt & 
S.J. Dubner, Freakonomics: A Rogue Economist Explores the Hidden Side of Everything (New York: 
Harper Perennial, 2009) at 21. 
1535 J.M. Keynes, The General Theory of Employment, Interest and Money (New Delhi: Atlantic Publishers 
& Distributors, 2006) at 330. 
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businesses, they may make public declarations and displays about being firms that are 

part of a higher calling.  They make various assertions and claim that they are doing the 

work of the angels, but they are not.1537  Yet, they understand how to recruit willing 

research scientists, because, at the end of the day, the dull humdrum of everyday 

economic life must be satisfied.  But does it produce results?  For Healy, “[d]oes this put 

academia at odds with the new health care corporations?” 1538 

Far from it!  For twenty years now, most universities have actively 
encouraged their researchers to patent anything produced in or discovered 
in university laboratories, or built laboratories jointly with pharmaceutical 
or other corporations.  The products of research are likely to be sold to the 
highest bidder.  The scientific rush to make important research findings 
public has been checked in many universities and hospitals by patent 
officers.  Protesting academics are likely to fall foul of their 
institutions.1539 
 

If this is in question – in an age of decreased public funding – ‘falling afoul’ amounts to 

career suicide and one only need to ask Olivieri for the answer. 

According to Healy and Michael Thase, the influence of the pharmaceutical 

industry on academic research and medicine is an almost all-encompassing and systemic 

problem.  Healy and Thase point out that: “Almost 90% of authors published in the 

Journal of the American Medical Association have received research funding from, or 

                                                                                                                                            
1536 G. Harris, “India’s Efforts to Aid Poor Worry Drug Makers” The New York Times, December 29, 
2013, at: http://www.nytimes.com/2013/12/30/health/indias-efforts-to-aid-poor-worry-
drugmakers.html?src=recg&_r=1& (last visited  January 2, 2014). 
1537 Silverstein, supra note 1430 at 13-19.  For the other side of the coin, see: Lilly Canada, “Our Brand 
Promise and Core Values” at: 
http://www.lilly.ca/en?t=/contentManager/selectCatalog&i=1306943185696&l=0&e=UTF-
8&ParentID=1245711063268&intro=1&startRow=0&active=no (last visited April 1, 2011).  Also, see: Dr. 
Daniel Vasella cited H. Brody, Hooked: Ethics, the Medical Profession, and the Pharmaceutical Industry 
(Lanham: Rowman & Littlefield, 2008) at 13.  According to Vasella, C.E.O. of Novartis, “Our goal is to 
benefit the human race in a unique way; we want to be true innovators, bringing new, important drugs to 
our patients, drugs that cure and prevent diseases, drugs that improve the quality of life.” 
1538 Healy, supra note 1243 at 12. 
1539 Healy, supra note 1243 at 12. 
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acted as a consultant for, a drug company.”1540  Moreover, the practice of “ghost-writing” 

studies and articles,1541 suppressing poor results and touting the benefits of certain drugs 

is notorious in medical journals.1542  From the 1970s and 1980s onward, pharmaceutical 

companies have “pharmed out”1543 and financially “funded” many of the articles and 

studies written for publication in peer-reviewed journals: that is, many of these articles 

have been authored by ghost-writers.1544  As such, hairy-shirted ghost-writers took on the 

rôle of scientists and scientist took on the rôle of “‘ghost’ scientists.”  As Healy puts it: 

The other side of this coin is that many of the most senior figures in the 
field are becoming “ghost” scientists; an ever-larger part of their work is 
not theirs in any meaningful sense of the word.  These academics become 
opinion leaders in a therapeutics field because they appear to have their 
names on a larger proportion of the literature in the most prestigious 
journals than do others, and because they get asked to international 
meetings to present the data, with which they may not have firsthand 
acquaintance.1545 
 

                                                
1540 D. Healy & M.E. Thase, “Is Academic Psychiatry For Sale?” (2003) Brit. J. Psych. at 388. 
1541 Healy, supra note 1243.  Also, see: A.J. Fugh-Berman, “The Haunting of Medical Journals: How 
Ghostwriting Sold ‘HRT’” “PLoS”September 7, 2010, at: 
http://www.plosmedicine.org/article/info%3Adoi%2F10.1371%2Fjournal.pmed.1000335 (last visited 
October 21, 2010). 
1542 See: A. Becker, et. al., “The association between a journal’s source of revenue and the drug 
recommendations made in the articles it publishes” (2011) 185(5) C.A.M.J. at 544-548.  Also, see: D. 
Rennie & L.A. Bero, “Throw it away, Sam: the controlled circulation journals” (1990) 155 A.J.R. Am. J. 
Roentgenol at: 889-892.  Also, see: L.S. Friedman & E.D. Richter, “Relationship between conflicts of 
interest and research results” (2004) 19 J. Gen. Intern. Med. at 51-56.  Also, see: O. Dyer, “Journal rejects 
article after objections from marketing department” (2004) 328 B.J.M. at 244.  Also, see: J. Lexchin, et. al., 
“Pharmaceutical industry sponsorship and research outcome and quality: systemic review” (2003) 326 
B.M.J. at 1167-1170.  Also, see: M.C. Oved, “Canadian medical journals hijacked for junk science” The 
Toronto Star, September 29, 2016, at: https://www.thestar.com/news/world/2016/09/29/canadian-medical-
journals-hijacked-for-junk-science.html (last visited September 30, 2016). 
1543 PharmedOut, “Journal Articles - Publications” (Georgetown: PharmedOut Publications, 2010) at: 
http://www.pharmedout.org/publications.htm (last visited September 9, 2010). 
1544 S. Gaidos, “Ghostwriters in the Medical Literature” Science, November 12, 2010, at: 
http://sciencecareers.sciencemag.org/career_magazine/previous_issues/articles/2010_11_12/caredit.a10001
10 (last visited November 17, 2010).  Also, see: D. Gutierrez, “Busted: Wyeth Used Ghostwriters To Place 
Over 40 ‘Scientific’ Articles In Medical Journals” July 8, 2010, Natural News at: 
http://www.naturalnews.com/029160_medical_journals_ghostwriters.html (last visited September 10, 
2010).  Also, see: C.B.S., “Ghostwriting Articles for Medical Journals” C.B.S. News, February 11, 2009, 
at: http://www.cbsnews.com/stories/2002/01/31/health/main327012.shtml (last visited March 13, 2010). 
1545 Healy, supra note 1516 at 118. 
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Hence, is there any wonder that conflict of interest and the uncertain nature of the quality 

of the research being produced comes into question.  For example, in 2004, Richard 

Horton, the editor-in-chief of The Lancet, baldly stated that: “Journals have devolved into 

information laundering operations for the pharmaceutical industry.”1546  To be sure, it has 

led critic Ben Goldacre to suggest that all papers have “film credits”1547 at the end of 

papers listing all those involved in its publication. 

The contemporary system of intellectual property in university research, in 

particular with medical research, appears to hinder innovation and scientific progress.  

Rather than promoting academic freedom, the incentive system built around patents 

creates and inculcates an atmosphere of intimidation and secrecy.1548  This new incentive 

model flies in the face of the past.  In North America, the post-war economy was 

stimulated by the growth of public funding in public education.  It opened affordable 

access to universities and, in turn, this was accompanied by increased public spending on 

university research.  This was not done by the market.  Any serious analysis indicates that 

proponents of the ‘free market system’ in the post-war education and research system 

disliked public spending then as much as they do now.  Yet, they do not object to public 

spending.  What they object to is public spending for public benefit.  In an age dominated 

by financial manipulation and short-term corporate profit, policies surrounding public 

spending must always-already have a way of trickling into the hands of private owners.  

                                                
1546 R. Horton, “The Dawn of McScience” New York Review of Books, March 11, 2004, at 7-9.  Also, see: 
Influence of the Pharmaceutical Industry, Formal Minutes, Oral and Written Evidence, Report of Session, 
House of Commons, Health Committee, Vol. 2 (London: Stationary Office, 2005) at 239.  Also, see: M. 
Brezis, “Big pharma and health care: unsolvable conflict of interests between private enterprise and public 
health” (2008) 45(2) Isr. J. Psychiatry Relat. Sci. at 83. 
1547 B. Goldacre, Bad Pharma: How Drug Companies Mislead Doctors and Harm Patients (New York: 
Farber & Farber, 2012) at 302. 
1548 K. Birchard, “U of Toronto settles dispute over academic freedom and company-sponsored research” 
(2002) Chron. Higher Ed.; Nathan & Weatherall, supra note 1480. 
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In the environment of the corporatised university, one that abuses academic freedom, the 

patent system is an essential tool and ritual for this transubstantiation: it is a sacrament 

that transforms water into wine and knowledge into property and property into profit.  

Whether it saves souls or damns them is another matter. 
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7 CHAPTER SEVEN – CONCLUSION 

7.1 A Summary 

 
Everything has its limit – iron ore cannot be educated into gold. 

 
Mark Twain1549 

 
No human being is constituted to know the truth, the whole truth, and 
nothing but the truth; and even the best of men must be content with 
fragments, with partial glimpses, never the full fruition. 

 
William Osler1550 

 
When a man talks of acquiring invention and of learning how to produce 
original conception he must expect to be called a fool by men of 
understanding; but such a hired knave cares not for the few…  [h]is eye is 
on… the money. 

 
William Blake1551 

 
Pick yourself up; dust yourself off; start all over again. 
 

Dorthy Fields1552 

 

Between or in-between the above positions are the spaces that this study has 

sought to embrace: that is, it has attempted to uncover the successful conditions for 

pharmaceutical research and development to occur in the university and promote 

academic freedom.  In this examination of academic freedom, intellectual property and 

the university, it is difficult to come to a definitive conclusion.  That said, this study has 

raised more questions than it has answered.  Indeed, that seems completely appropriate.  

As pharmaceutical research becomes more expensive and targeted, future research that 

                                                
1549 M. Twain, “What is Man?” in The Complete Essays of Mark Twain (ed.) C. Neider (Cambridge: Da 
Capo Press, 2000) at 337. 
1550 W. Osler, “The Student Life” (1906) 39 The Canada Lancet, at 122. 
1551 W. Blake, “Annotations to the Works of Sir Joshua Reynolds” in The Complete Poetry and Prose of 
William Blake (ed.) D.V. Erdman (New York: Random House Inc., 1988) at 655. 
1552 D. Fields, “Pick Yourself Up” in Swing Time (New York: RKO Radio Pictures, 1936). 



 

 

 

409  

may prove promising should explore “open access” and possible ways to make publically 

funded research work for the public interest and for future generations.  “Fencing off 

ideas”1553 in pharmaceutical research has become an anachronism and new ways of 

thinking and imagining our common future are quickly becoming an existential necessity. 

Neoliberal economic policy has subsumed most – if not all – public policy-

making in Canada and America over the last thirty-five years.  And this study has sought 

to understand how researchers “are often corrupted; by those whom it pays to corrupt, by 

those who have the power to do it.”1554  In doing so, this study tried to uncover the 

negative neoliberal influences that afflict university policies and procedures, 

administrations, and faculties.  In doing so, neoliberal policies have affected universities 

and potentially will have a dramatic impact on the way that science and scientific 

research will progress in the university in the future.  We have been looking at only a 

small, but vital, area that affects university research surrounding pharmaceutical 

development.  Academic freedom has been directly and indirectly impacted upon by the 

pharmaceutical industry within the ‘ivory tower’ – partly because it is (has been?) such a 

profitable sector of the economy.  As such, it is the legendary canary in the coalmine.  In 

Twainian alchemy, the neoliberal incentive system used to promote drug research is a 

perverse system; it is dross, for the most part, and will never be educated into gold.  In 

general, the neoliberal incentive system has not and will not substantially improve our lot 

or “make a difference in the quality of human life in our time.”1555 

In Pirates and Emperors, Noam Chomsky recounts an interesting tale about 

power: and, it resonates with the Twainian rhyme that intellectual property is power.  It is 
                                                
1553 Boyle, supra note 408. 
1554 Miliband, supra note 226 at 16. 
1555 Mills, supra note 743 at: 226. 
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in the context of geo-politics (what was then the Mediterranean Sea), but similar to the 

political economy of intellectual property, Chomsky recalls a parable by St. Augustine: 

St. Augustine tells the story of a pirate captured by Alexander the Great, 
who asked him “how he dares molest the sea.”  “How dare you molest the 
whole world?” the pirate replied, “because I do it with a little ship only, I 
am called a thief; you, doing it with a great navy, are called an 
Emperor.”1556 
 

This parable is telling.  It reveals the colonising power of Alexander’s capacity to deem 

certain forms of exploitation legitimate while deeming others illegitimate.  The pirate in 

question, Dionides, is challenging Alexander in that “dominion without justice does not 

make a kingdom, but [produces rather] a latrocinium, a robber-kingdom.”1557  The issue 

reduces down to whether one exercises dominion in a just manner.  Without justice, even 

a sceptic must accept that one cannot exercise a just dominion.  Hence, the seemingly 

perpetual question arises as to whether there are ethical issues that attach to patents on 

medicine?  Conventionally and “progressively” it is possible that we have (not?) come a 

long way since the “first code of ethics of the American Medical Association, written in 

1847, [that] counted the patenting and advertising of medicines as unethical.”1558  Now, 

that’s honesty in advertising… or, perhaps, ethics. 

The notion of intellectual property as power introduced at the beginning of this 

discussion held that one must be sensitive to the issues of colonialism (of all types).  

                                                
1556  N. Chomsky, Pirates and Emperors: International Terrorism in the Real World (New York: 
Claremont Research and Publications, 1986) at 1.  Also, see: R. W. Dyson, St. Augustine of Hippo: The 
Christian Transformation of Political Philosophy (New York: Continuum, 2005) at 65.  In terms of 
authorship, imitation, flattery, plagiarism, borrowing and copyright, it appears St. Augustine lifted the 
parable from Cicero: who knows whom Cicero lifted it from.  See: M.T. Cicero, The Republic and the 
Laws (trans.) C.D. Younge (Lawrence: Digireads.com Publishing, 2009) at 48.  According to Cicero: “For 
when he inquired of a pirate by what right he dared to infest the sea with his little brigantine: ‘By the same 
right’ he replied, ‘which is your warrant for conquering the world.’”  
1557 G. Cary, The Medieval Alexander (London: Cambridge University Press, 1967) at 95. 
1558 P.J. Hilts, Protecting America’s Health: The FDA, Business, and One Hundred Years of Regulation 
(Chapel Hill: University of North Carolina Press, 2004) at 97. 
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Colonialism, whether in its imperial form(s),1559 the (post?) neo-colonial form(s),1560 the 

transnational corporate form(s), 1561  “colonisation of minds” 1562  or the “[i]deas of 

colonizing”1563 and the colonisation of ideas1564 (and perhaps for some of our “unrequited 

dreams”).1565  One should bear in mind that the logic and sentiment of the advocates for 

expansive intellectual property rights are not unlike an Alexander or the immodest 

coloniser Cecil Rhodes.  If only we could make the advocates of expansive intellectual 

property opine so sorrowfully and explicitly as Rhodes instead of their measured 

neoliberal banter, then we would, at least, hear the truth.  That is, like Rhodes the 

sentiments would show that: 

The world is nearly all parceled out, and what there is left of it is being 
divided up, conquered, and colonised.  To think of these stars that you see 

                                                
1559 See: K. Marx, On Colonialism: Articles from the New York Tribune and Other Writings (New York: 
International Publishers, 1972).  Also, see: U. Mehta, Liberalism and Empire: A Study in Nineteenth-
Century British Liberal Thought (Chicago: University of Chicago Press, 1999).  Also, see: R.B Morris, 
“That’s How Every Empire Falls” in Spies Lies and Burning Eyes (Knoxville: Rich Mountain Bound, 
2010) at Track 10.  As Morris puts it: “You were only taking orders and that’s how every empire falls.” 
1560 Saïd, supra note 244; G. Spivak “Can the Subaltern Speak?” in Marxism and the Interpretation of 
Culture (eds.) C. Nelson & L. Grossberg, (Urbana: University of Illinois Press, 1988); L. Gandhi, 
Postcolonial Theory: A Critical Introduction (New York: Columbia University Press, 1988); R. Young, 
Postcolonialism: An Historical Introduction (Oxford: Blackwell, 2001). 
1561 See: Chomsky, supra note 853; D. Korten, “The Mythic Victory of Market Capitalism” in The Case 
Against the Global Economy: And For a Turn Towards Localization (eds.) E. Goldsmith & J. Mander 
(London: Earthscan, 2001); and, I. Wallerstein, The Modern World System, 3 Vols. (New York: Academic 
Press, 1989).  In our context, this pattern of colonisation exists as a “pricing” – fencing-off? – issue for 
affordable patent drugs for the poor. 
1562 Healy, supra note 1504. 
1563 P.C. Sluby, The Inventive Spirit of African Americans: Patented Ingenuity (London: Praeger, 2004) at 
30.  Also, see: H. Collins, Marxism and Law (Oxford: Clarendon Press, 1982).  Also, see: Hunt, supra note 
867 at 53. 
1564 K. Basu, Beyond the Invisible Hand: Groundwork for a New Economics (Princeton: Princeton 
University Press, 2011) at 206.  Basu makes an interesting case as to how particular ideas, such as Smith’s 
invisible hand, and in our case the law, can be used to distort and colonise various “ways of seeing” the 
world.  As we know, this is not all negative.  In the case of law it can also transform the world in positive 
ways.  Many political economists acknowledge that this is one of the most powerful aspects as to the 
ideology of ‘the rule of law.’  E.P. Thompson, perhaps, summed it up best when he held that “law was an 
unqualified human good.”  E.P. Thompson, Whigs and Hunters: The Origin of the Black Act (New York: 
Pantheon Books, 1975) at 266.  Thompson’s comments as to law garnered him rather harsh criticism(s) by 
some of the so-called “left” – yet, most of these criticisms were generally intolerant or uninformed as to 
Thompson’s rather eloquent point.  Also, see: Y. Ghai, “The Rule of Law, Legitimacy and Governance” in 
The Political Economy of Law: A Third World Reader (eds.) Y. Ghai, R. Luckham, & F. Snyder (New 
York: Oxford University Press, 1987). 
1565 See: W. Johnston, The Colony of Unrequited Dreams (New York: Anchor Books, 2000). 
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overhead at night, these vast worlds which we can never reach.  I would 
annex the planets if I could; I often think of that.  It makes me sad to see 
them so clear and yet so far.1566 
 

As such, this banter has to stop.  The “propertising” and “colonising” ethos of Rhodes is 

embedded in a certain sense, and as has been argued,1567 in the law and economics model 

and in the incentive system for patents in university tech-transfer offices and does not 

work.  ‘To patent or not to patent?’ comes down resoundingly on side that one must 

patent first and ask questions later1568 and it is the persistent mind-set of some – if not 

many – legislators who are concerned with purported “balance.”1569  Possibly, this is 

imaginatively, emotionally, intellectually and spiritually a “wasteland,”1570 but this view 

of intellectual property does have a tendency to pay the bills – at least, in the short 

term.1571 

                                                
1566 Millin, supra note 929 at: 138.  One can take solace and pleasure in the fact that distance and the 
“curved” nature of space and time means that had Rhodes had his heart’s desires he would have been 
colonising burnt out cinders and black holes.  Also, see: Varoufakis, supra note 410 at 123.  As Varoufakis 
puts it, commodification and “its tentacles have reached into the microcosm, patenting genomes and 
claiming hybrid organisms as someone’s ‘property’.  Given time, it will privatize the moon and the planets, 
even the sun and the stars.” 
1567 Hunt, supra note 630. 
1568 Mgbeoji & Allen, supra note 1361 at 83. 
1569  Although Tony Clement, former Industry Minister is speaking about the copyright system, his position 
can be expanded to patents: that is, that the patent “system must find a balance between... consumers who 
want access to material… and innovators who want to be and should be rewarded for their creativity.”’  
See: T. Clement, cited in Editorial, “Copyright bill: Go ahead, with changes” Toronto Star, November 14, 
2010, at: http://www.thestar.com/opinion/editorials/article/890170--copyright-bill-go-ahead-with-changes 
(last visited November 15, 2010).  The issue of “balance” is open to interpretation and the interpretive 
scheme of Clement can lead to outright contradiction: although he will never state it baldly, he favours not 
“innovators” but neoliberal capital accumulation and corporate profit for C.E.O.s and shareholders.  Also, 
see: Bill C-32, An Act to amend the Copyright Act, at: 
http://www.parl.gc.ca/HousePublications/Publication.aspx?DocId=4580265&Language=e&Mode=1 (last 
visited December 1, 2010).  For a good summary of the expansive nature as to trends in Canadian copyright 
law, see: M. Geist, “Bill C-32: My Perspective on Key Issues” Blog, September 12, 2010, at: 
http://www.michaelgeist.ca/content/view/5316/125/ (last visited September 15, 2010).  This bill died on the 
order paper but its content will reappear in some form – perhaps with even more draconian restrictions.  
Geist is somewhat more optimistic as to the bill’s content. 
1570 See: T.S. Elliot, “The Waste Land” (London: Hogarth Press, 1923). 
1571 It is difficult to arrive at a clear determination of the cost, expense and profit of patent litigation (at least 
for lawyers).  See: T. Takenaka, Patent Law and Theory: A Handbook of Contemporary Research 
(Cheltenham: Edward Elgar Publishing, 2008) at 254.  Various estimates exist as to the cost of an average 
patent litigation case.  Legal Affairs, “Patent Litigation: Is it Worth the Expense?” (2006) 26(7) G.E.N. at: 
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In intellectual property circles, due to copyright violations, we generally avoid the 

problematic and divisive term “pirate.”1572  In patent law, a comparable nautical reference 

to some patent holders in the pharmaceutical industry might be “pyrates”1573 and that they 

need to become ‘privateers.’  That is, the captains of industry go forth on the high seas of 

venture capital to secure the financing required for the next generation of ‘breakthrough 

drugs’ for their own gain and supposedly ours.  Yet, the only problem to this nautical 

yarn is that it is a wholly fabricated fish story.1574  As Angell and Goozner, and others, 

have taken pains to point out, the central justification as to the incentive system is a 

                                                                                                                                            
http://www.genengnews.com/gen-articles/patent-litigation-is-it-worth-the-expense/1454/ (last visited June 
10, 2011). According to Genetic Engineering and Biotechnology News, citing the Intellectual Property Law 
Association, “the average litigation cost was $769,000 per party in cases where less than $1 million was at 
risk.  That figure more than tripled to over $2.6 million where $1 million or more was at risk.”  Needless to 
say, the commotion surrounding a patent case is expensive to patent holders, but always profitable to 
lawyers.  Nevertheless, as has been indicated, its social costs, the waste as to the progress to science, 
personal and professional cost to researchers, let alone the future of their career prospects, are 
immeasurable.  Also, see: J. Bessen & M. Meurer, “The Private Cost of Patent Litigation” B.U.S.L. 
Working Paper Series, at: http://www.bu.edu/law/faculty/scholarship/workingpapers/2007.html (last visited 
December 10, 2010). 
1572 The idea of copyright piracy has entered such a level of lunacy that an Ojibway woman, Ms. Jammie 
Thomas (now Thomas-Rasset), has been successfully sued for $1.7 million.  See:  M. Harvey, “Digital 
Pirate Jammie Thomas-Rasset Must Pay $80,000 Per Song” The Times, June 19, 2009, at: 
http://technology.timesonline.co.uk/tol/news/tech_and_web/article6534542.ece (last visited January 10, 
2011).  Thomas-Rasset eventually had the award reduced, but, to anyone aware of the European conquest 
of North and South America, Thomas-Rasset’s case has those historical overtones that cannot be culturally 
ignored.  It is admitted that Thomas-Rasset did digitally down load twenty-two songs, but in the context of 
her Amer-Indian background, what we in Canada call ‘first nation’ status, a stolen continent compared to 
an Aerosmith song seems rather a trifle.  Whatever constitutes “cultural” or commercial appropriation or a 
“taking” in this case pales in comparison to the systemic genocide and annihilation of the indigenous 
peoples of the “New World.”  As Chomsky points out, post-Columbian America was “one of the greatest 
exercises in genocide in human history.”  Chomsky, supra note 1049 at 121.  Considering Chomsky’s 
point, copyright is less than a trifle.  K. Vonnegut, Breakfast of Champions (New York: Rosetta Books, 
2000) at 10.  Vonnegut makes a similar point: “Teachers of children in the United States of America wrote 
this date on blackboards again and again, and asked the children to memorize it with pride and joy: 1492.  
The teachers told the children that this was when their continent was discovered by human beings.  
Actually, millions of human beings were already living full and imaginative lives on the continent in 1492.  
That was simply the year in which sea pirates began to cheat and rob and kill them.” 
1573 D. Defoe, A General History of the Pyrates (ed.) M. Schonhorn (Mineola: Dover Publications, Inc., 
1972). 
1574 M. Twain, “More Maxims of Mark” in Mark Twain: Collected Tales, Sketches, Speeches, and Essays, 
1891-1910 (New York: Library of America, 1992) at 942.  As Twain points out: “Do not tell fish stories 
where the people know you; but particularly, don’t tell them where they know the fish.” 
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myth.1575  It is based on greed and a capacity to influence government policy either 

directly or indirectly. 

Historically, in English law, privateers received a letter of marque1576 from the 

King or Queen that allowed them certain grants to legally seize a “prize” on the open 

seas.  Compared to pirates, privateers were given letters of marque in return for serving 

‘King and country’ and for profit.  Once a “prize” and its cargo were seized, it was 

brought before the admiralty court for a determination of the proceeds.1577  The Crown 

granted privateers a limited monopoly, but it was a monopoly judicially arrived at and 

was one that would ultimately benefit the state (and the commons).  Arguably, 

pharmaceutical patents attempt to do this, but they target the benefit to the wrong legal 

entity.  That is, the beneficiary is the corporation, not the creative “innovator.” The prize 

is rendered to a risk adverse organisation that has little or no interest in it other than its 

commercial value and the bottom-line as to the next fiscal quarter.  By analogy, an 

academic researcher is like a privateer in search of a cure or a “prize” and it has a certain 

                                                
1575 As noted in this discussion, Angell and Goozner unpack the pharmaceutical myth and point out the 
ersatz and sham costs of drug development.  The $800 million or $1.3 billion cost of a drug’s research and 
development are, for all intents and purposes, an accounting fraud.  The fact that “marketing,” 
“educational” and “patent litigation” costs are rolled into aspects of so-called “development” should cause 
a neophyte accountant to question the methods and practice at work.  In addition, a recent study by Donald 
Light and Rebecca Warbuton question the figures and “show how high estimates have been constructed by 
industry-supported economists.”  D.W. Light & R. Warburton, “Demythologizing the high costs of 
pharmaceutical rearch” (2011) 6 BioSocieties at: 1. 
1576 See: F.P. Miller, A.F. Vandome & J. McBrewster, Letter of Marque: Warrant (law), Letters Patent, 
Government, Public International Law, Ship Transport, Declaration of War (eds.) F.P. Miller, A.F. 
Vandome & J. McBrewster (Beau Bassin: Alphascript Publishing, 2010).  Also, see: D.J. Starkey, British 
Privateering Enterprise in the Eighteenth Century (Exeter: University of Exeter Press, 1990).  Also, in 
fiction, see the brilliant nautical literary work(s) of Patrick O’Brian: P. O’Brian, The Letter of Marque 
(New York: W.W. Norton, 1990). 
1577 W. Blackstone, Commentaries on the Laws of England: In Four Books, Volume 2, Parts 3-4 
(Philadelphia: Childs & Peterson, 1860) at 52.  Also, see: D. Owen, Maritime Warfare and Merchant 
Shipping: A Summary of the Rights of Capture at Sea (London: Stevens and Sons, 1898) at 45.  Also, see: 
H. Grotius, Commentary on the Law of Prize and Booty (Indianapolis: Liberty Fund, 2006).  Also, see: F. 
Kalshoven, “Commentary – 1909 London Declaration” in The Law of Naval Warfare: A Collection of 
Agreements and Documents with Commentaries (ed). N. Ronzitti (Dordrecht: Kluwer Academic 
Publishers, 1988) at 266. 
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romantic flare or panache about it.  Innovators can spend a life (time) searching for 

solutions;1578 a life in natural or medical science searching for a solution or a cure. A 

medical researcher has made a life searching for a “prize” and, according to Stiglitz, the 

solution we need are “prizes, not patents.”1579 

The current incentive system that purportedly supports pharmaceutical research is 

nothing less than scandalous – it funds an industry of pirates.1580  With the industry more 

concerned in introducing and marketing 85 per cent of their new “me-too”1581 or life-style 

drugs indicates that the drug patent system is broken or badly formed.  According to the 

assistant director of bioinformatics, at the National Institute of Statistical Sciences, S. 

Stanley Young: “Whether two molecules are (dis)similar is in the eye of the beholder… 

[s]cientists look to fool the receptor – but you really want to fool the patent office.”1582  

Don Light holds that the promotion of “new drugs as ‘more effective,’ even though 85% 

offer no advantage and may put patients at greater risk… [are eliciting] response[s where] 

…a number of reports, Congressional bills, and articles are strongly urging medical 

societies, medical centers, and physicians to sever ties with the industry in order to 
                                                
1578 See: D. Sobel, Longitude: The True Story of a Lone Genius Who Solved the Greatest Scientific Problem 
of His Time (New York: Walker Publishing Ltd., 1995). 
1579 J.E. Stiglitz, “Prizes, Not Patents” Project Syndicate, March 7, 2007, at: http://www.project-
syndicate.org/commentary/stiglitz81/English (last visited March 28, 2008). 
1580 Vonnegut, supra note 1573 at 12.  Vonnegut would agree that: “The chief weapon of sea pirates [and 
Big Pharma is] …their capacity to astonish.  Nobody else could believe, until it was too late, how heartless 
and greedy they… [are].” 
1581 “Me-too” drugs are patented drugs that are very similar to other patented drugs: yet, on a molecular 
level they are sufficiently different to warrant the granting of a patent.  The fact that a “me-too” drug never 
gets compared in its efficacy to its competition leads to one of the gapping holes as to the purported 
“utility” of any given drug or granting it a patent.  That is, granting a patent on the basis that it is only better 
(perhaps?) than a placebo seems disingenuous.  Angell wryly holds that “me-too” drugs were the 
gastronomic delight of her mother meals, which always seemed to consist of left-overs.  “My brother and I 
often marveled… [and] eventually settled on what we came to call the big bang theory of Mom’s cooking.  
Sometime in the distant past, we decided, before we were born, our mother had cooked a single stupendous 
meal, and the family had been living on it ever since.  We were only sorry we had missed the [original] 
meal.  …So it is with big pharma.” Angell, supra note 212 at 74. 
1582 S. Stanley Young cited in E. Lipp “Novel Approaches to Lead Optimization: Scientists Seek to 
Develop New and Better Ways to Look at Existing Data” (2008) 28(14) GEN at: 
http://www.genengnews.com/articles/chitem.aspx?aid=2550 (last visited December 6, 2009). 
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restore the trust worthiness in the profession.”1583  That is, “new” drugs or patentable 

modifications on “old” drugs are not even required to offer efficacious improvements.1584 

From the small sample we have seen, the current pharmaceutical industry is 

peppered with personalities and individuals that Twain might hold as having “nasty 

mind[s]”1585 or distorted objectives.  Perhaps some of them embody Keynes’s “nastiest of 

men” with “nastiest of motives.”  That is to say, that they seek profit at every turn and 

actively deprive or attempt to impede people from acquiring affordable life saving 

drugs.1586  The promoters within the pharmaceutical and bio-genetics industry reminds 

one of the oft-repeated adage as to these promoters that a ‘goldmine is a hole in the 

ground with a liar on top.’1587 Arguably, the current patent system generally does little to 

spur innovation1588 – and in the pharmaceutical industry a twenty-year monopoly on a 

drug only makes them more intransigent and glacial in their movement. 

The idea of developing better incentive mechanisms to facilitate “breakthrough” 

research is not uncommon.  Many observers of drug development are abundantly aware 

                                                
1583 D. Light, The Risk of Prescription Drugs (New York: Columbia University Press) at 20.  Also, see: S. 
Saul “Senators ask drug giant to explain grants to doctors” The New York Times, July 6, 2005, at C3. 
1584 Goldacre, supra note 1547 at 143ff. 
1585 M. Twain, Autobiography of Mark Twain: The Complete and Authoritative Edition, Vol. 1 (Berkeley: 
University of California Press, 2010) at 312. 
1586 It is submitted that the pressure to make cheap anti-retroviral drugs available for H.I.V. and A.I.D.S. 
patients was a titanic struggle.  See: Also, see: K.H. Mayer, The AIDS Pandemic: Impact on Science and 
Society (San Diego: Elsevier Academic Press, 2005).  Also, see: Swarns, supra note 621.  Also, see: WHO, 
UNAIDS & UNICEF, Towards Universal Access: Scaling Up Priority HIV/AIDS Interventions in the 
Health Sector: Progress Report 2010 at: 
http://www.who.int/hiv/pub/2010progressreport/report/en/index.html (last visited January 10, 2011). 
1587 This quip is often attributed to Mark Twain.  This appears to be a misattribution and that this 
anonymous wisdom was a widely held opinion by prospectors, gold miners and the general public. 
1588 Bessen & Meurer, supra note 1571.  According to Bessen and Meurer, in the U.S. in 1999, the 
aggregate annual cost of litigation to alleged infringers was $16.1 billion, which represents approximately 
19.3 per cent of research and development costs.  Also, see: J. Bessen & M. Meurer, “Do Patents Perform 
Like Property?” (2008) 22(3) Acad. Man. Perspec. at 8-20.  Bessen and Meurer are perhaps correct as to 
the overall economic “efficiency” (or lack thereof) of patent enforcement in most industries: however, they 
are short-sighted in understanding the “me-too drug” phenomenon and the “life-style” drugs which have 
little or no social or economic utility. 
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as to the almost impenetrable “shareholder value” clot in the bottleneck of drug research 

and development.1589  Stiglitz notes: 

The fundamental problem with the patent system is simple: it is based on 
restricting the use of knowledge.  Because there is no extra cost associated 
with an additional individual enjoying the benefits of any piece of 
knowledge, restricting knowledge is inefficient.  But the patent system not 
only restricts the use of knowledge; by granting (temporary) monopoly 
power, it often makes medications unaffordable for people who don’t have 
insurance.  In the Third World, this can be a matter of life and death for 
people who cannot afford new brand-name drugs but might be able to 
afford generics.  For example, generic drugs for first-line AIDS defenses 
have brought down the cost of treatment by almost 99% since 2000 alone, 
from $10,000 to $130.1590 
 

But as Stiglitz also observes: 

Intellectual property rights need to balance the concern of users of 
knowledge with those of producers.  Too tight an intellectual property 
regime can actually harm the pace of innovation; after all, knowledge is 
the most important input into the production of knowledge.  We knew that 
the argument that without intellectual property rights, research would be 
stifled was just wrong: in fact, basic research, the production of ideas that 
underlay so many of the advances in technology, from transistors to lasers, 
from computers to the internet was not protected by intellectual property 
rights....1591 
 

This would not have happened had monopolies not been threatened by thoughtful 

common sense.  In a more honest time, Dr. Edward Squibb, the founder of Squibb 

Corporation, the precursor of what was to become the giant Bristol-Meyers Squibb noted: 

                                                
1589 Critics often cite regulatory “bottlenecks” as the reason for the lack of newer drugs.  See: P.B. Watkins, 
“Drug Safety Sciences and the Bottleneck in Drug Development” (2011) 89 Clin. Pharma. & Therapeutics 
at: 788-790.  Yet, they rarely point out that the reluctance of C.E.O.s and board of directors as to drug 
development and share price, see: S. Frantz, “The genomics evolution” (2004) 3 Nat. Rev. Drug Discovery 
at: 629.  As Frantz points out, a year after “the publication of the human genome sequence from the public 
consortium and Celera in hand, share prices had fallen by 70% and fell another 50% the following year.”  
This essentially dried up the initial capital for “genes-to-drugs” business model and further research 
resources.  Also, see: D.K. Nelson, “Conflict of Interest: Recruitment Incentives” in Institutional Review 
Board: Management and Function (eds.) R.J. Amdur & E.A. Bankert (Boston: Jones & Bartlett Publishers, 
2002) at 199.  Comparatively, Nelson holds that the venture capital partnership model has not worked and 
that “industry has begun to return to [its] …traditional base… [and f]or the first time in a decade, academic 
centers are reporting increases in revenue from industry grants.” 
1590 Stiglitz, supra note 1578. 
1591 Stiglitz, supra note 833 at 208. 



 

 

 

418  

“I do not myself think that anything should be patented by either physician or pharmacist; 

I am sure that the patient would not be benefited thereby.”1592  Put differently, citing 

Squibb, Mr. Justice Finkelstein, of the Australian Federal Court, in Bristol-Myers Squibb 

v. FH Faulding 1593  held that: “The important question: ‘is it ethical to patent a 

pharmaceutical substance or a method of medical treatment?’ admits of no satisfactory 

answer.”1594  Sadly, proprietary interests have favoured pharmaceutical corporations, and 

their share price, and monopolies have become a dead anchor that weighs down scientific 

progress and impedes success in drug development and health sciences.  With all due 

respect to Mr. Justice Finkelstein, there is a satisfactory answer and it is one that no 

longer tolerates the status quo.  To reiterate Steve Keen’s point: “It is neat, plausible, and 

it’s wrong.”1595  That is to say, there are satisfactory answers and there are affirmative 

answer concerning patents and pharmaceuticals; these answers are answers that no longer 

stomachs intellectual property regimes that favour corporation interests. 

In the robust field of market speculation, we are often told that the “stock 

exchange funds “productive enterprise.”1596  In the pharmaceutical industry, this is the 

standard justification used as to financial incentives and the need to support and “partner” 

with academic researchers.   A particular problem with the narrative of the “incentive” 

system around the pharmaceutical-university development is that we have followed a 

                                                
1592 E.R. Squibb, cited in M. Fishbein & W.L Bierring, A History of the American Medical Association, 
1847 to 1947 (Ann Arbor: University of Michigan, 1947) at 187. Also, see: E.R. Squibb, cited in M. 
Fishbein, “A History of the American Medical Association” (1947) 133(1) J.A.M.A. at 23.  One of 
Squibb’s contributions to surgery was an improved ether, an anaesthetic, and its production method, which 
he gave away and made freely available rather than patent it. 
1593 Bristol-Myers Squibb v. FH Faulding (1998) 41 I.P.R. 
1594 Ibid at 467. 
1595 Keen, supra note 563. 
1596 L. Fell, An Introduction to Financial Products and Markets (New York: Continuum, 2000) at 29. 
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“market” approach that purports to do so efficiently.  It does not.1597  This is a rather 

rudimentary point, as to the financing of “research,” but the market model that is 

purported to finance investment and innovation is highly suspicious.1598  As Roberto 

Mangabeira Unger points out: 

Corporations in all major Western countries fund almost all their capital 
expenditures – investment in plant, machinery, and inventories – 
internally, through retained earnings, in other words through profits and 
depreciation.  Since 1952, retained earnings have covered ninety-five 
percent of capital expenditures.  Since the early 1980s, through mergers 
and acquisitions, buy backs, and dividends distribution, more stock has 
been retrieved from stock markets than has been issued.  As a result, new 
equity as a net source of finance is negative!1599 

                                                
1597 A similar type of misleading impression (or scam) is perpetrated by many of the foundations that we 
innocently believe are doing “good works.  See: E. Johnson, “Cancer Society spends more on fundraising 
than research” CBC News, July 6, 2011, at: http://www.cbc.ca/news/canada/story/2011/07/04/cancer-
society-funding.html (last visited July 7, 2011).  The point seems obvious but when less than 22 cents on 
every dollar raised goes to cancer research, it seems that the tax deductible donations funding 
administration and further fund raising can be better spent. 
1598 There is not too much of a stretch between a “legitimate” business and an “illegitimate” business.  That 
is, the “pump and dump” strategy of Enron was illegal due to the fact they did not truly have a “product.”  
See: B. McLean & P. Elkind, The Smartest Guys in the Room: The Amazing Rise and Scandalous Fall of 
Enron (New York: Portfolio, 2003).  Also, see: J.A. Lozano, “Enron boss agrees to stop appeals: gets 
sentence cut” The Financial Post, June 22, 2013, at FP5.  Ethically, marketing “me-too” drugs as “new and 
improved” when they are the same or less effective seems very close to the “pump and dump” strategy of 
‘creating wealth.’  For a good example of this, Angell cuttingly unpacks the marketing strategy used by 
AstraZeneca as Prilosec® went off patent and they began to market ‘the next best thing’ - Nexium®.  
Angell, supra note 212 at 77-78. 
1599 R.M. Unger, Democracy Realized: The Progressive Alternative (London: Verso, 1998) at 283.  Also, 
see: C. Mayer, “The City and Corporate Performance” (1997) Cam. J. Econ. at 291.  Also, Henwood, supra 
note 143 at: 72.  Also, see: D. Henwood, “Wall Street: Class Racket” Left Business Observer, June 25, 
1997, at: http://www.leftbusinessobserver.com/WS_Brecht.html (last visited January 29, 2011).  Also, see: 
Reuters Staff, “Apple buys back $14 billion of shares in two weeks since results” Reuters, February 6, 
2014, at: http://www.reuters.com/article/2014/02/07/us-apple-repurchase-idUSBREA1606820140207 (last 
visited February 7, 2014).  Recently, the former Governer of the Bank of Canada, Mark Carney, indicated 
that Canadian corporation are sitting on so-called “dead money”.  Carney holds that Canadian corporations 
are holding hundreds of billions of dollars deposited in Canadian and foreign currencies, corporations are 
not doing their part and investing in economic development.  What eludes Carney or what he does not go 
on to conclude is that this ‘cash stash’ is used by the corporation to buy back stock and maintain inflated 
share price.  Simply put, this money is not wasted on infrastructure or research and development – that is, it 
is not wasted in the purported real economy but shores up the financial economy.  See: M. Robinson & J. 
O’Kane, “Corporate ‘ dead money’ rises to buoy GDP” The Globe and Mail, Saturday September 1, 2012, 
at B6.  Also, see: K. Carmichael, R. Blackwell & money,’ Carney exhorts corporate Canada” The Globe 
and Mail, August 22, 2012, at: http://www.theglobeandmail.com/report-on-business/economy/free-up-
dead-money-carney-exhorts-corporate-
canada/article4493091/?utm_source=Shared+Article+Sent+to+User&utm_medium=E-
mail:+Newsletters+/+E-Blasts+/+etc.&utm_campaign=Shared+Web+Article+Links (last visited January 
13, 2014).  Also, see: J. Lorinc, “Dead money: There are good reasons for hoarding cash” Canadian 
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After a corporation has issued its initial purchase offer of company stock, that capital is 

fixed.  The trading and speculation as to the value of the stock is merely being bought and 

sold by speculators while corporate investment occurs internally from earned revenue.  

Put differently, investment banking and venture capital firms may offer “seed” money for 

start-up companies but that is a miniscule amount of capital as to the activities of the 

stock market.  The stock market brings no new revenue stream into a company; it does 

not spur innovation, it just fuels further speculation on the market and pays the stock 

options of C.E.O.s and major corporate executives.1600  As business professor Ralph Estes 

puts it: 

Corporate stock transactions are sort of like used car sales.  Ford is 
affected when it sells new cars.  Later, when these cars are traded, maybe 
a number of times, in the used car market, Ford is not involved.  The 
company does not receive a dime, and it is hardly affected by the prices its 
cars bring in the used car market.  So too with Ford stock: after a stock 
issue is first sold (and for most outstanding stock that would have been 
years ago), all the stock market transactions we hear about have no direct 
effect on Ford.  And if Ford never issues new stock again – which is more 

                                                                                                                                            
Business, February 12, 2013, at: http://www.canadianbusiness.com/economy/dead-money/ (last visited 
September 1, 2015). 
1600 D. Henwood, “Wall Street Ascendant” (2005) 26(1) Multinational Monitor at: 
http://multinationalmonitor.org/mm2005/012005/henwood.html (last visited May 2, 2011).  As Henwood 
points out: “When Business Week started doing its annual compensation survey in 1950, the highest-paid 
CEO was GM’s Charles Wilson, who took home 229 times as much as the average worker.  In 2001, the 
peak of the boom, the pay champ was Oracle’s Larry Ellison, who exercised some long-held options and 
pulled in 28,193 times as much as the average worker.  Those are extreme cases compared over the very 
long term, but even nonextreme comparisons are stunning: the average CEO pulled down more than 400 
times as much as the average hourly worker in 2001, up from a mere 42 times in 1980.”  This situation has 
only gotten worse.  As Henwood notes elsewhere: “share flotation is a crucial coming-of-age ritual… 
though typically the proceeds are used to used to cash out the initial investors rather than funding 
investment and hiring.”  D. Henwood, “Pension fund socialism: the illusion that just won’t die” Pension 
Fund Capitalism and the Crisis of Old-Age Security in the United States Conference, New School 
University, September 11, 2004, at: http://www.leftbusinessobserver.com/NSPensions.html (last visited 
October 9, 2011).  Also, see: E. Reguly, “Apple sacrificing innovation on the altar of shareholder value” 
The Globe and Mail, August 31, 2013, at B1&9.  As Reguly notes, Apple committed “as much as $100-
billion (U.S.) to shareholders by way of stock buybacks and cash dividends by the end of 2015.”  For a 
Canadian example, see: J. McFarland, “Canadian charged in high-frequency trading scheme” The Globe 
and Mail, January 13, 2015, at B1&10. 



 

 

 

421  

than a possibility – then the market price of its stock can go sky high or 
sink to the cellar without changing a dollar on Ford’s balance sheet.1601 
 

Thus, claims concerning the need to find investors in the stock market to fuel future 

innovation can only be viewed as popular fiction – if not fraud. 

This is the problem that we encountered earlier in the case of Berg’s 

observations:1602 that is, pharmaceutical corporations are risk averse and loath to spend 

capital on research if short-term profit is demonstrable – after all, quarterly reports and 

exercising a retiring C.E.O.’s stock option are their paramount concern.1603  In theory, as 

Keynes suggested, “[t]he social object of skilled investment should be to defeat the dark 

forces of time and ignorance which envelop our future.”1604  But, in practice, “[t]he 

actual, private object of the most skilled investment to-day is to ‘beat the gun,’ [or avoid 

“getting a “haircut”]1605 as the Americans so well express it, to outwit the crowd, and to 

pass the bad, or depreciating, half-crown to the other fellow.”1606   Arguably, the 

management of capital and increasing shareholder value are antithetical to 

pharmaceutical and biomedical research.  It is submitted that corporate management’s 

disposition to accumulate capital conflicts with a reasonably diligent research agenda that 

may take decades as to the development of a new drug. 

Thus the professional investor is forced to concern himself with the 
anticipation of impending changes, in the news or in the atmosphere, of 

                                                
1601 R.W. Estes, Tyranny of the Bottom Line: Why Corporations Make Good People Do Bad Things (San 
Francisco: Berrett-Koehler Publishers, 1996) at 50. 
1602 Press & Washburn, supra note 1358 at 39. 
1603 P.C. Jain, Buffett Beyond Value: Why Warren Buffett Looks to Growth and Management When 
Investing (Hoboken: John Wiley & Sons, 2010) at 285-286.  Unlike many American capitalists, Warren 
Buffett is sceptical of the CEO pay-packet process. 
1604 Keynes, supra note 1417 at 155. 
1605 In print media, on radio and television, this is an annoying term that trips off the tongue of many a 
bobble-headed so-called “business reporter.”  “Taking a haircut” comes in various forms, but it generally 
means that one maximises the higher price of a stock or security and limits one’s exposure to its substantial 
decline. 
1606 Keynes, supra note 1417 at: 155. 
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the kind by which experience shows that the mass psychology of the 
market is most influenced.  This is the inevitable result of investment 
markets organized with a view to so-called “liquidity.”  Of the maxims of 
orthodox finance none, surely, is more anti-social than the fetish of 
liquidity….  It forgets that there is no such thing as liquidity of investment 
for the community as a whole.1607 
 

Accordingly, the buying and selling of securities between other “investors” have little to 

do with the type and kinds of “investment” that remunerates and “rewards” inventors.  It 

is submitted that investment money does not go to the corporation for drug research, it 

does not go to some innovating “war chest.”  Truthfully, “investment” in the stock market 

is, and always had been, merely speculative money that goes to other investors.1608  The 

idea that somehow these exchanges of securities stimulate investment and money for 

research are merely window dressing.  The notion that speculative capital is raised and 

somehow finds its way back to “innovative” research are narratives that amount to fairy 

tales and unicorns.1609  Nonetheless, this is the tripe that advocates for a stronger patent 

system and enforcement use to pacify critics.  In the case of Barrie Sherman, Apotex and 

Olivieri, it was really not a debate about whether the drug was useful, or whether it 

helped or harmed patients, it was about share price.1610  The same goes for the Healy 

affair and the share price of Eli Lilly.  The issue was not about the need for capital to 

                                                
1607 Keynes, supra note 97 at 139. 
1608 See: P.S. Lynch & J. Rothchild, Learn to Earn: A Beginner’s Guide to the Basics of Investing and 
Business (New York: Fireside, 1996).  Also, see: J.C. Ott, When Wall Street Met Main Street: The Quest 
for an Investors’ Democracy (Cambridge: Harvard University Press, 2011).  Ott’s critical overview of so-
called ‘investor democracy’ is an abundantly accurate ‘unpacking’ of the proverbial ‘sales job’ and public 
relations of the “stock-jobber” and the mythopoeticism of the neoliberal market. 
1609 MacIntyre, supra note 550 at 69.  As noted earlier, in this instance, MacIntyre is questioning the fiction 
of rights; in our case, it is the fiction intellectual property rights being tied to innovation. 
1610 To say the least, brand name and generic drug companies are businesses.  See: A. Attaran, Canada is 
needlessly bleeding money on generic drugs” The Toronto Star, February 17, 2016, at: 
http://www.thestar.com/opinion/commentary/2016/02/17/canada-is-needlessly-bleeding-money-on-
generic-drugs.html (last visited February 18, 2016). 
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finance research, it was about speculation, profit on speculation, “the vile maxim”1611 of 

“maximizing shareholder value”1612 and padding the stock options and compensation of 

corporate directors.1613  This is not about developing a break through drug that would 

change the world, or make one child or person better off.  In rare cases, it may have 

involved raising funds for a small biotech start-up company, but generally it ends there.  

The rescission of Healy’s job was about maintaining market share, shareholder value and 

the system of speculation and the principle of the “innovation bottleneck.”1614  As alluded 

to earlier, Keynes observed that: 

Speculators may do no harm as bubbles on a steady stream of enterprise.  
But the position is serious when enterprise becomes the bubble on a 
whirlpool of speculation.  When the capital development of a country[’s 
pharmaceutical industry] becomes the by-product of the activities of a 
casino, the job is likely to be ill-done.1615 
 

This current system is one of venal corruption and there is little value in it.  As Stiglitz 

observes, “[t]he market is… rife with distortions… [and i]t is accordingly not surprising 

that in the area of health, the patent system, with all of its distortions, has failed… [us] in 

so many ways.”1616  For example, there is the recent resurrection of a type of Longitude 

Prize1617 as a strategy to address the defects of patent regimes and the current problems 

facing humanity.1618 

                                                
1611 Smith, supra note 163 at 326. 
1612 W. Lazonick & M. Sullivan, “Maximizing Shareholder Value: A New Ideology for Corporate 
Governance” (2000) 29 (1) Econ. & Soc’y at 13. 
1613 Lazonick & Mazzucato, supra note 202. 
1614 K. Yakabuski, “Burned Out: The Search for a New Innovation Identity” The Globe and Mail, August 
17, 2013, at B7. 
1615 Keynes, supra note 1417 at 159. 
1616 Stiglitz, supra note 1578. 
1617 An Act for Providing a Publick Reward for such Person or Persons as shall Discover the Longitude at 
Sea (1714) 12 A. St.2. c.15. 
1618 See: M. Rees, “A Longitude Prize for the twenty-first century” Nature, May 20, 2014, at: 
http://www.nature.com/news/a-longitude-prize-for-the-twenty-first-century-1.15259 (last visited December 
5, 2014).  Also, see: J. White, “Why it’s time to resurrect a centuries” (2014) 222 (2970) New Scientist.  
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According to Stiglitz, the issue surrounding innovation is whether “the incentives 

provided by the patent system [are] appropriate, so that all this money is well spent and 

contributes to treatments for diseases [that are] of the greatest concern?”1619  His 

conclusion is “[s]adly… a resounding ‘no’.”1620  The basic science, the development and 

developmental timeline, the marginal “profit” of diseases that afflict the poor – Fanon’s 

“wretched of the earth” – provides little incentive to pharmaceutical corporations or their 

shareholders to invest and innovate.  This is due, in part, to our fundamental 

misunderstanding as to financial speculation as the vehicle for funding a system of 

scientific research. 

After years of propagating untruths (or, more precisely, lies) as to the costs of 

manufacturing “new” drugs,1621 the pharmaceutical industry is facing a real crisis.  The 

pharmaceutical industry has been adept at manipulating its short-term interests and 

manufacturing illnesses for its drugs and for profit.1622  As Stuart Hall wryly observed, 

                                                                                                                                            
Also, see: J. Bland, R. Higgitt & J.  Kingsland, “Longitude Prize 2014: six great challenges of our time – as 
it happened” The Guardian, May 19, 2014, at: http://www.theguardian.com/science/political-
science/2014/may/19/longitude-prize-2014-six-challenges-live-blog (last visited December 15, 2014).  
Also, see: Nesta, The Longitude Prize, 2014 (London: Nesta, 2014) at: https://longitudeprize.org/ (last 
visited December 15, 2014).  The new prize focuses general human issues confronting: flight; food; 
antibiotics; paralysis; water; and, dementia. 
1619 Stiglitz, supra note 1578.  Also, see: Stiglitz, supra note 157. 
1620 Ibid. 
1621 D.W. Light & R. Warburton, “Demythologizing the high costs of pharmaceutical research” (2011) 6 
BioSocieties at: 13.  According to Light and Warburton, using the some of the same material used to come 
up with the oft-quoted $800 million dollar cost of a new drug, they find: “The overall mean and median net 
corporate R&D costs [for a new drug] were $80.3 million and $59.4 million, respectively.”  Also, see: 
D.W. Light & R. Warburton, Drug R&D Costs Questioned” (2011) 31(13) G.E.N. at: 
http://www.genengnews.com/gen-articles/drug-r-d-costs-questioned/3707 (last visited July 10, 2011). Also, 
see: T. Noah, “The Make-Believe Billion: How drug companies exaggerate research costs to justify absurd 
profits” Slate, March 3, 2011, at: http://www.slate.com/id/2287227/ (last visited March 25, 2011). 
1622 G. Greenberg, Manufacturing Depression: The Secret History of a Modern Disease (New York: Simon 
& Shuster, 2010).  Also, see: D. Healy, Mania: A Short History of Bipolar Disorder (Baltimore: Johns 
Hopkins University Press, 2008) at 247.  According to Thomas Szaz, the manufacture of mental disorder is 
part of a larger cultural process.  T.S. Szasz, The Manufacture of Madness: A Comparative Study of the 
Inquisition and the Mental Health Movement (Syracuse: Syracuse University Press, 1997) at 74.  R. Mayes, 
C. Bagwell & J.L. Erkulwater, Medicating Children: ADHD and Pediatric Mental Health (Cambridge: 
Harvard University Press, 2009) at 11.  Also, see: S.L. Kaplan, Your Child Does Not Have Bipolar 



 

 

 

425  

rightly or wrongly: “Politics does not reflect majorities, it constructs them.”1623  As such, 

over the last thirty years, the politics of pharmaceutical industry did and has done an 

awful lot of political and legal “construction.”1624  Yet, its façade, its largesse, the 

industry’s profitability, and its ability to bamboozle the public, may be coming to an end.  

That is, the pharmaceutical industry may have to do some honest work – indeed, it may 

have to “innovate” new drugs.1625  The problem, however, is there are little or no “new” 

blockbuster drugs in the “pipeline.”1626  To some, pharmaceutical and biotechnology 

industries are going to be shocked into action after years of dithering: but they have 

squandered so much of their resources and capital.  It is forecast that they will lose $15 

billion worth of annual drugs sales that will go off patent in 2011.1627   Subsequently, 

                                                                                                                                            
Disorder: How Bad Science and Good Public Relations Created the Diagnosis (Santa Barbara: Praeger, 
2011) at 58.  Also, see: J. Bakan, Childhood Under Siege: How Big Business Targets Children (New York: 
Free Press, 2011) at 67. 
1623 S. Hall, The Hard Road to Renewal: Thatcherism and the Crisis of the Left (London: Verso, 1988) at 
266. 
1624 In 2007, the world market for pharmaceuticals was a $663.5 billion.  Not exactly chump change.  See: 
Investment Canada, “Invest in Canada – Biopharmaceutical” (Ottawa: Government of Canada) at: 
http://investincanada.gc.ca/eng/publications/biopharm.aspx#ft1b (last visited January 20, 2011). 
1625 J. Benson, “Drug companies panic as thirteen ‘blockbuster’ drugs about to lose patent protection” 
February 07, 2011, at: http://www.naturalnews.com/031234_drug_patents.html (last visited March 15, 
2011).  Also, see: PRNewswire – Staff, “Pharmaceutical Industry Bracing for Record Patent Expiries, 
EvaluatePharma Data Reveals” PRNewswire, February 2, 2011, at: http://www.prnewswire.com/news-
releases/pharmaceutical-industry-bracing-for-record-patent-expiries-evaluatepharma-data-reveals-
115099789.html (last visited February 23, 2011). 
1626 See: D. Hipwell, “Big pharma kisses its blockbuster years goodbye” The Independent, August 29, 
2010, at: http://www.independent.co.uk/news/business/analysis-and-features/big-pharma-kisses-its-
blockbuster-years-goodbye-2064636.html (last visited January 10, 2011).  J. Kollewe, “Drug companies: 
Big Pharma besieged from all sides” The Guardian, August 30, 2008, at: 
http://www.guardian.co.uk/business/2008/aug/30/pharmaceuticals.medicalresearch (last visited August 9, 
2010).  Also, see: Euractiv – Staff, “Pharma industry prepares for end of ‘blockbuster medicines’” Euractiv, 
December 3, 2009, at: http://www.euractiv.com/en/health/pharma-industry-prepares-blockbuster-
medicines/article-187965 (last visited September 10, 2010).  Also, see: C. Arnst, et. al., “The Waning Of 
The Blockbuster Drug” Business Week, October 18, 2004, at: 
http://www.businessweek.com/magazine/content/04_42/b3904034_mz011.htm (last visited September 21, 
2011). 
1627 K. Grogan, “2012, real ‘annus horribilis’ for patent expiries – EvaluatePharma” Pharma Times, 
February 3, 2011, at: http://www.pharmatimes.com/article/11-02-
03/2012_real_annus_horribilis_for_patent_expiries_-_EvaluatePharma.aspx  (last visited February 20, 
2011).  In theory, one of the benefits to the patent expiration of drugs will be the lower cost of generics to 
government.  See: A. Picard, “Patent expiry for some blockbuster drugs presents huge saving opportunity” 
The Globe and Mail, June 23, 2010 at: http://www.theglobeandmail.com/life/health/patent-expiry-for-
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another “$133 billion worth of drugs in the next six years”1628 will come off patent.  As to 

this crisis, Big Pharma has few, little, or no options.  At best, Big Pharma will offer old 

wine in new bottles, and, being kind: “What are [they] …going to offer… [us]? The exact 

same thing as before, But a different way to wear it, And the promise of a whole lot 

more.”1629 

For Stiglitz, speaking as an economist, the patent incentive regime undermines 

progress in “breakthrough” drugs and does nothing to improve the lot of millions: 

[D]espite the high price they pay, developing countries get little in return.  
Drug companies spend far more money on advertising and marketing than 
they do on research, far more on research for lifestyle drugs (for 
conditions like impotence and hair loss) than for lifesaving drugs, and 
almost no money on diseases that afflict hundreds of millions of poor 
people, such as malaria. It is a matter of simple economics: companies 
direct their research where the money is, regardless of the relative value to 
society.  The poor can’t pay for drugs, so there is little research on their 
diseases, no matter what the overall costs.1630 
 

There is little question as to the need for cheap effective drugs for millions of people, the 

difficulty is that the so-called ‘free enterprise system’ has little or no interest in doing the 

necessary research to solve these problems.  Moreover, it appears that most of the low-

                                                                                                                                            
some-blockbuster-drugs-presents-huge-saving-opportunity/article1615338/ (last visited September 4, 
2010).  The loss of Pfizer’s patent on Lipitor is estimated at $10.7 billion annually.  Also, see: Bloomberg, 
“Sale of pain drugs power Pfizer results” The Globe and Mail, August 3, 2011, at B8.  Also, see: D. 
Wilson, “Drug Firms Face Billions in Losses in ‘11 as Patents End” March 6, 2011 at: 
http://www.nytimes.com/2011/03/07/business/07drug.html (last visited March 25, 2011).  Pfizer had 
recently attempted to get F.D.A. approval for over-the-counter sale for Lipitor once its patent expires.  A. 
Pollack, “Pfizer Is Said to Pursue Nonprescription Lipitor” The New York Times, August 3, 2011, at: 
http://www.nytimes.com/2011/08/04/business/pfizer-is-said-to-be-pursuing-nonprescription-lipitor.html.  
Arguably, one could be accused of being cynical if one thought Pfizer was trying to blunt competition from 
generic drug manufactures: the term realistic is more descriptive and accurate. 
1628 Ibid. 
1629 B. Bragg, “I Don’t Need This Pressure Ron” in Reaching To The Converted (Los Angeles: Rhino 
Records, 1999) at Track 17. 
1630 Stiglitz, supra note 1578. 
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hanging fruit of the pharmaceutical industry have been plucked.1631  As R.J. Gordon 

notes: “research for new blockbuster drugs is encountering diminishing returns, with a 

substantial numbers of failures and rapidly escalating costs of experimentation per 

successful new drug found.”1632  The issue, then, is how do we change the incentive 

system, an incentive system that not only harms the poor in the developing world, and 

mangles lives in the developed world, that undermines university research and attacks 

academic freedom. 

According to Stiglitz, there are alternatives to the financing and “incentivizing 

research that… could do a far better job than patents, both in directing innovation and 

ensuring that the benefits of that knowledge… [is] enjoyed as widely as possible: a 

medical prize fund that would reward those who discover cures and vaccines.”1633  Since 

government indirectly or directly pays the cost of drug research from grants, the 

subsidised status of universities, tax breaks, 1634  subsidised drug programmes, 

governments could create and direct a “prize fund [that] …would award the biggest 

prizes for developers of treatments or preventions for costly diseases affecting hundreds 

                                                
1631 F.M. Abbott et. al., Global Pharmaceutical Policy: Ensuring Medicines for Tomorrow’s World 
(Cheltenham: Edward Elgar, 2009) at 3. 
1632 Gordon, supra note 229 at 9.  From a business perspective, according to the founder of PayPal and the 
first outside investor in Facebook, Peter Thiel, current innovation in America ranges from “somewhere 
between dire straits and dead.”  See: The Economist – Staff, “Has the ideas machine broken down?” The 
Economist, January 12, 2013, at: http://www.economist.com/news/briefing/21569381-idea-innovation-and-
new-technology-have-stopped-driving-growth-getting-increasing (last visited February 2, 2013).  In 
contrast, see: The Economist – Staff, “The great innovation debate: Fears that innovation is slowing are 
exaggerated, but governments need to help it along” The Economist, January 12, 2013, at: 
http://www.economist.com/news/leaders/21569393-fears-innovation-slowing-are-exaggerated-
governments-need-help-it-along-great (last visited February 2, 2013).  The headline says it all: that is, ‘a 
subsidy is a subsidy by any other name.’ 
1633 Stiglitz, supra note 1578. 
1634 B. McKenna, “Canadian patents applications in steady decline: study” The Globe and Mail, November 
28, 2014, at http://www.theglobeandmail.com/globe-investor/patent-applications-declining-
study/article21820380/ (last visited December 14, 2014).  According to McKenna: “Federal and provincial 
R&D tax breaks cost as much as $5-billion a year.  Tax credits make up the bulk of the government’s 
contribution to R&D in Canada.”  Also, see: R. Brydon, N. Chesterley, B. Dachis & A. Jacobs, “Measuring 
Innovation in Canada: The Tale Told by Patent Applications” (Toronto: C.D. Howe Institute, 2014). 
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of millions of people.”1635  In essence, what Stiglitz is advocating is a type of “gift:” that 

is, that the development of a  “gift economy” should be pursued concerning 

pharmaceuticals and biotechnology. 

With the staggering degree of indifference present in current pharmaceutical 

development, prizes appear as one of the more attractive and sensible solutions to the 

impasse.  Moreover, it can re-direct research toward meaningful therapies rather than a 

mélange of “lifestyle”1636 and “me-too” drugs that finance Big Pharma and some medical 

journals suspect practices.1637  Put differently, the neutron bomb of Bayh-Dole and 

neoliberalism has damaged many research facilities university campuses across North 

America; but they still stand.  Despite corporate malfeasance and irresponsibility, 

dedicated researchers like Olivieri and Healy are still working, pursuing their careers (or 

attempting to) and upholding their ethical obligations.  Targeting talent through a prize 

system concerning pharmaceuticals and biotechnology development seems a better 

option to distribute resources than the patent system. 

In the controversial lecture that cost Healy his posts at C.A.M.H. and U. of T., he 

observes that many psychiatrists, psychopharmacologists and university researchers have 

a tendency to consistently blame whatever disease they are studying for the disorder.  

They rarely question that the therapy they are offering is doubtful.  As Healy puts it: 

                                                
1635 Stiglitz, supra note 1578. 
1636 See: Silverstein, supra note 1430.  Also, see: Angier, supra note 1430.  Also, see: R. Moynihan “The 
Marketing of a Disease: Female Sexual Dysfunction” (2005) 330 (7484) B.M.J. at 192.  Also, see: D. 
Wilson, “Push to Market Pill Stirs Debate on Sexual Desire” The New York Times, June 16, 2010, at: 
www.nytimes.com/2010/06/17/business/17sexpill.html?_r=0 (last visited July 20, 2011).  Also, see: J. 
Laurance, “Female sexual dysfunction ‘was invented by drugs industry’” The Independent, October 1, 
2010, at: http://www.independent.co.uk/life-style/health-and-families/health-news/female-sexual-
dysfunction-was-invented-by-drugs-industry-2094578.html (last visited November 15, 2010). 
1637 See: B. Djulbegovic, et. al. “The Uncertainty Principle and Industry-sponsored Research” (2000) 356 
Lancet at: 635-638.  Also, see: B. Als-Nielsen, et. al. “Association of Funding and Conclusions in 
Randomized Drug Trials: A Reflection of Treatment Effect or Adverse Events?” (2003) 290 J.A.M.A. at 
921–928.  
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“When the treatment fail[s] to work, they claimed it was the disease, not the treatment 

that was at fault.”1638  Like the patent system, neoliberals hold that there is too much 

regulation, not enough incentives, inadequate patent protection, and a situation that 

stymies and confounds creativity and drug innovation.  In our case, in a neoliberal post-

Bayh-Dole world, we know better.  It is clearly the “treatment” that has failed to work.  

Neoliberalism and neoliberal economics are not “science,” they are ideologies.  

Ideologies that happen to direct public policy and the formation of law; at best, they 

remind of us of our mistakes and our fallibility.  Yet, just as a person “that started in to 

carry a cat home by the tail was gitting [sic] knowledge that was always going to be 

useful to him,” 1639  the knowledge gleaned from neoliberal policies surround drug 

development have taught us, at least, one valuable lesson: that is, that there are better 

ways to fund pharmaceutical research.  As economist Alfred Marshall, in a stodgy, 

stayed, but considered opinion, put it: 

The chemist or the physicist may happen to make money by his 
inventions, but that is seldom the chief motive of his work.  He wants to 
earn somehow the means of a cultured life for himself and his family: but, 
that being once provided, he spends himself in seeking knowledge partly 
for its own sake, partly for the good it may do to others, and last, and often 
not least, for the honour it may do himself.  His discoveries become 
collective property as soon as they are made, and altogether he would not 
be a very bad citizen of Utopia just as he is.1640 
 

Earlier in this discussion, the general economy of the “gift” was outlined.  In a 

certain sense, patents are a form of “gift.”  Just as corporate legal personality is 

                                                
1638 Healy, supra note 1504. 
1639 M. Twain, Tom Sawyer Abroad (Whitefish: Kessinger Publishing, 2004) at 59. 
1640 A. Marshall, cited in A.C. Pigou, Memorials of Alfred Marshall (New York: Kelley and Millman, 
1956) at 281. 
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“essentially a gift of the state,”1641 so too, as we have seen, patents are a gift of the state.  

As we know, they are a limited monopoly gifts by governments.  They are gifts that 

grant, that give, a corporation a letter of patent to protect its monopoly for twenty years or 

more.  These gifts are given in the hope that this will give them the necessary and 

sufficient motives to earn a profit – an incentive – and this will allow them the resources 

that they need to innovate.  All this with the ‘great expectations’1642 that patents will 

allow pharmaceutical corporations to create a better future.  But, these expectations have 

been misplaced. 

The conundrum as to intellectual property, the patent system, and its incentive 

system for university research is that it has led us to a modicum of stark conclusions but 

few solutions.  If there is a clear solution it is as obvious as a circle being “a round 

straight line with a hole in the middle.”1643  In trying to see over neoliberal glasses or 

think of a way to reform the current incentive system one is sadly lacking in an “original 

thought.”1644  The neoliberal economic rationale that backs the current industry-academic 

model as to incentives holds that the “business model” is the “right,” correct – perhaps 

the sole – path to future innovation and prosperity (and salvation?).  Unfortunately, in the 

free market realm of university research surrounding biotech and pharmaceuticals, 

Keynesian scepticism as to achieving a Panglossian “best of all possible worlds”1645 is 

                                                
1641 Henwood, supra note 143 at: 263.  Also, see: Santa Clara County v. Southern Pacific Railroad, 118 
U.S. 394 (1886).  Santa Clara was a case as to the route for a railroad bed.  What made it unusual was that 
the U.S. Supreme Court’s holding transformed the nature of private corporations and deemed them to be a 
“natural persons.”  Also, see: Salomon v. A. Salomon & Co. Ltd [1897] AC 22.  The ‘wisdom of Solomon’ 
arrived at in Salomon upheld the principle of corporate (split?) personality.  The issue was whether an 
insolvent company’s shareholders could be sued for the outstanding debts of the company.  They could not. 
1642 C. Dickens, Great Expectations (New York: W. W. Norton, 1999). 
1643 M. Twain, English as She Is Taught (Cambridge: Da Capo Press, 2000) at 40. 
1644 B. Dylan & S. Shepard, “Brownsville Girl” on Knocked Out Loaded (New York: Columbia, 1986) at 
Track 6.  As Bob Dylan sings: “Oh if there’s an original thought out there, I could use it right now.” 
1645 Voltaire, Candide and Related Texts (Indianapolis: Hackett Publishing Co., 2000) at 135. 
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prescient and sensible.  To believe that “best practices” can sway the “nastiest of 

motives… [by] the nastiest of men”1646 is – to be polite – naïve.  As we have seen, 

tending one’s garden is a constant act; and, in tending the proverbial tree of knowledge, 

snakes and, as we have seen, “snake-oil salesmen” abound.  For Angell “the claim that 

extensive ties between academic researchers and industry are necessary for technology 

transfer… [are] greatly exaggerated, particularly with regard to clinical research”1647 and, 

in addition, it puts at great risk future scientific research and academic freedom. 

Marx would probably agree that academic freedom and freedom of the press have 

much in common and that “[w]hat rightly holds good of both, holds good also of their 

application.” 1648  To paraphrase (or misinterpret) Marx: 

[Academic freedom] …is the ubiquitous vigilant eye of a people’s soul, 
the embodiment of a people’s faith in itself, the eloquent link that connects 
the individual with the state and the world, the embodied culture that 
transforms material struggles into intellectual struggles and idealises their 
crude material form.  It is a people’s frank confession to itself, and the 
redeeming power of confession is well known.  It is the spiritual mirror in 
which a people can see itself, and self-examination is the first condition of 
wisdom.  It is the spirit of the state… and is all-sided, ubiquitous, 
omniscient.  It is the ideal world which always wells up out of the real 
world and flows back into it with ever greater spiritual riches and renews 
its soul.1649 
 

In the grand scheme of things, Keynes is dryly observant: “[i]n the long run we are all 

dead.”1650  Yet, in the post-Bayh-Dole era, what matters is how we intend to construct 

funding for pharmaceutical research in the university and guard against “the loss of 

scientific objectivity.”1651  It is time to create a system that can act ethically as to drug 

                                                
1646 Keynes, supra note 1003. 
1647 Angell, supra note 1347 at 1516. 
1648 K. Marx, “Freedom of the Press – Proceedings of the Sixth Rhine Provincial Assembly” in Marx-
Engels Collected Works Vol. 1., (New York: International Publishers, 1975) at 165. 
1649 Ibid at 164-165  
1650 J.M. Keynes, A Tract on Monetary Reform (London: Macmillian & Co. Limited, 1923) at 80. 
1651 Angell, supra note 1342 at 128. 
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research and to develop respect for researchers, protect their academic freedom, and plot 

a course that can enrich and renew our collective soul – the commons.  We must 

acknowledge that “one of the civilising aspects of capital [is] that it [can] enforce… in a 

manner and under conditions which are more advantageous to the development of… 

productive forces, social relations, and the creation of the elements for a new and higher 

form than under the preceding forms….”1652 

As such, Thomas Jefferson’s old chestnut reminds us: “He who receives an idea 

from me, receives instruction himself without lessening mine; as he who lights his taper 

at mine, receives light without darkening me.”1653  We ought not to entertain or 

encourage what Thompson brusquely refers to as a ‘sturdy Platonism’ as to intellectual 

property but perhaps it is time for us to incorporate a ‘flexible Platonism’ and break the 

chains of neoliberal orthodoxy surrounding medical research and liberate it – and us – 

into the sunlight.1654  It is time to take up Keynes challenge about ‘being dead in the long 

run’ and focus our attention as to how we intend to live, educate and be educated in and 

by the present and the future.  Moreover, it is high time we intend to support an 

‘incentive system’ (or return to one?) that fosters free association amongst medical 

researchers. 

The objective is to construct or re-construct an incentive system that encourages 

the free flow of scientific research, innovation and progress.  What must be analysed and 

                                                
1652 K. Marx, Capital, Vol. III: The Process of Capitalist Production as a Whole (New York: International 
Publishers, 1967) at 819. 
1653 T. Jefferson, “Letter to Issac McPherson” in Thomas Jefferson: A Chronology of His Thoughts 
(Lanham: Rowman & Littlefield, 2002) at 242. 
1654 Plato, The Republic of Plato (ed. & trans.) A.D. Bloom (New York: Basic Books, 1991) at 195.  The 
cave is one of Plato most well-known parables.  Yet, Plato, for all his errs, is correct that: “[The sun is the] 
source of the seasons and the years, and is the steward of all things in the visible place, and is in a certain 
way the cause of all those things he and his companions had been seeing [and thinking].” 
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restructured are the legal institutions and the “foundations of policies”1655 of our public 

sphere.  It is time we begin a solid push back against the relentless disputation of private 

financial interests surrounding pharmaceutical research.  As Angell argues: 

The pharmaceutical industry is extraordinarily privileged.  It benefits 
enormously from publicly funded research, government-granted patents, 
and large tax breaks, and it reaps lavish profits.  For these reasons, and 
because it makes products of vital importance to the public health, it 
should be accountable not only to its shareholders, but also to society at 
large.1656 
 
Real “pressure must be made more pressing by adding to it consciousness of 

pressure”1657 and against the private interests that hobble the expansion of free inquiry.  

The so-called private “market” model does not promote academic freedom or innovation.  

It is the public sphere, not the private sector, that generates the ‘gifts’ of knowledge and 

innovation.  It is the public sphere, not the private sector, that generates these ‘gifts’ 

through public funding and institutions.1658  Our current state of development is a product 

of publicly driven and funded innovation.  It is not one swarmed by the rhetoric of 

privatised hyperbola and free market mythology.1659  Beyond our personal circumstances, 

there is a present and presence where “conscience does [not] make cowards of us all;”1660 

our collective future, our “vndiƒcouer’d country,”1661 is one that must acknowledge that it 

lies through public re-investment in free academic research, universities and the 

                                                
1655 C.W. Mill, “Letter to the New Left” (1960) 5 New Left Review at: 
http://www.marxists.org/subject/humanism/mills-c-wright/letter-new-left.htm (last visited January 12, 
2017). 
1656 M. Angell, “The Pharmaceutical Industry – To Whom is It Accountable?” (2000) 342 N.E.J.M. at 
1904. 
1657 K. Marx, “ A Contribution to the Critique of Hegel’s Philosophy of Right” in Karl Marx: Selected 
Writings (Indianapolis: Hackett, 1994) at 30. 
1658 Mazzucato, supra note 207 at 115. 
1659 Ibid. 
1660 W. Shakespeare, Hamlet (London: Sampson Low, Son, & Co., 1860) at 44. 
1661 Ibid. 
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‘knowledge economy.’ “[T]here is nothing that cannot happen today”1662 and this is a 

future that is still within our grasp.  

                                                
1662 M. Twain, Mark Twain’s Autobiography, Vol. 1. (ed.) A.B. Paine (New York: Harper & Brothers, 
1924) at 90.  Or, as Walter Benjamin put it: “It is only for the sake of those without hope that hope is given 
to us.” W. Benjamin cited by Marcuse, supra note 281 at 261. 
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