











of legality.”*3* Even so, it often was the case that judges claimed that judicial review is
concerned not with the substantive decision of the administrative body itself but with the

decision-making process that it adopted.'%

The American war of independence was waged in part on the basis of what were
seen as the shortcomings of the British system.**® This was pointed out in the Federalist
Papers mostly relied upon by those who negotiated the American constitution. In the

Federalist Papers No. 47, it was asserted:

On the slightest view of the British Constitution, we must perceive that the
legislative, executive, and judiciary departments are by no means totally
separate and distinct from each other. The executive magistrate forms an
integral part of the legislative authority ... All the members of the
judiciary department are appointed by him, can be removed by him on the
address of the two Houses of Parliament, and form, when he pleases to
consult them, one of his constitutional councils. One branch of the
legislative department forms also a great constitutional council to the
executive chief, as, on another hand, it is the sole depositary of judicial
power in cases of impeachment, and is invested with the supreme
appellate jurisdiction in all other cases. The judges, again, are so far
connected with the legislative department as often to attend and participate
in its deliberations, though not admitted to a legislative vote.®*’

Yet upon its promulgation, the American constitution avoided the two main issues that
were later to raise controversy in the understanding of judicial review. It contained no

Bill of Rights and did not so much as mention the power of the courts to invalidate

134 Stuart Lakin, “Debunking the Idea of Parliamentary Sovereignty: The Controlling Factor of Legality in
the British Constitution” (2008) 28 Oxford J Leg Stud 709.

1385 Jeffrey Jowell, “Beyond Wednesbury: Substantive Principles of Administrative Law” (1988) 14
Commw L Bull 858 at 859.

136 See The American Declaration of Independence of 3 July 1776 in which they included the following
charges against the British King: “He has forbidden his Governors to pass Laws of immediate and pressing
importance, unless suspended in their operation till his Assent should be obtained; and when so suspended,
he has utterly neglected to attend to them. He has made Judges dependent on his Will alone, for the tenure
of their offices, and the amount and payment of their salaries” online: <http://memory.loc.gov/cgi-
bin/ampage?collld=lljc&fileName=005/11jc005.db&recNum=102>.
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Press, 2008) at 240.
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legislation inconsistent with its provisions. While the Bill of Rights became entrenched
through the Constitution’s First Amendment, the decision of the Supreme Court in
Marbury v. Madison is generally believed to have laid the foundation for judicial review
in the manner it is understood in American constitutional theory even though this is by no
means the only view on this matter.3®

The most significant portion of the Marbury decision for my purpose is where
Justice Marshall held that if any law is inconsistent with the constitution, it is the duty of
the court to not only pronounce on that inconsistency but to resolve it in favor of the
constitution. According to him, “If an act of the legislature, repugnant to the constitution,
is void, does it, notwithstanding its invalidity, bind the courts, and oblige them to give it
effect? Or, in other words, though it be not law, does it constitute a rule as operative as if
it was a law? This would be to overthrow in fact what was established in theory; and
would seem, at first view, an absurdity too gross to be insisted on.”**°

Friedman contends that two different positions are embedded in the power of
courts to review governmental action. At once there is a “threat” and as well a “hope” in
judicial review, he says.**° It is perhaps by understanding how both the threat and hope
clash against one another that one could contemplate one of longest running debates in
contemporary legal scholarship. Friedman postulates that when judicial review is viewed
as a threat, it is basically because it contains the tendency to diminish or interfere with
democratic governance. This is usually identified as the countermajoritarian role of

courts.**! Yet judicial review viewed as hopeful or optimistic is conceived to perform “an

138 See for eg Edward S Corwin, “Marbury v. Madison and the Doctrine of Judicial Review” (1914) 12

Mich L Rev 538 (accepting the view of some legal historians ‘who represent judicial review as the natural

outgrowth of ideas that were common property in the period when the Constitution was established.”); see

also Davison M Douglas, “The Rhetorical Uses of Marbury v Madison: The Emergence of the ‘Great

Case’” (2003) 38 Wake Forest L Rev 375.

139 Supra note 121.

140 Barry Friedman, “The Politics of Judicial Review” (2005-2006) 84 Tex L Rev 257 at 309.

141 See John Hart Ely, Democracy and Distrust: A Theory of Judicial Review (Cambridge: Harvard

University Press, 1980) at 4-5; Waldron, supra note 120, Hutchinson, supra note 32; Hutchinson & Colon -
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admirable function — ensuring that government adheres to constitutional commands.”*?

He believes strongly in the proposition that “judges enforcing the Constitution will
protect minority rights and enforce constitutional safeguards.”*** Most scholars therefore
defend judicial review on the grounds that it is necessary to protect individual rights and
protect those minority groups who ordinarily lack the wherewithal to protect themselves
and thus at the mercy of the impulse of the majority to politically self-perpetuate.***

Just like Justice Marshall alluded to in the case of Marbury v. Madison, there are
two views in contention in this debate. The first is the power of the legislature to enact
laws. Those who view judicial review as being countermajoritarian hold that since the
legislature is a representative body, its lawmaking powers should not be subjected to the
whims and caprices of an unelected judiciary. The other is the check placed on those
powers by the provisions of the constitution, most notably those guaranteeing individual
rights. Adherents of this view believe that when there is a written constitution containing

a bill of rights, it places a constraint on legislative powers. And since legislative

Rev 877 at 889 (“American constitutional law is preoccupied, perhaps to excess, with the question of how
to restrain judges, while still allowing a degree of innovation; the common law has literally centuries of
experience in the use of precedent to accomplish precisely these ends” and “any approach to constitutional
interpretation must explain how it restrains the officials responsible for implementing the constitution and
prevents them from imposing their own will... A theory of constitutional interpretation for our society also
ought to be able to explain how the institution of judicial review — judicial enforcement of the constitution
against the acts of popularly elected bodies — can be reconciled with democracy”).

142 Friedman, supra note 139 at 309.

143 1bid.

144 Ruth Gavison, “The Role of Courts in Rifted Democracies” (1999) 33 Isr L Rev 216 at 222 (“First, it
may be said that the power of courts to review decisions of the other branches is itself based on a deeper
preference of the majority, reflected in a constitution, or in a deeper level of social values, which the courts
enforce upon the political branches... In particular, courts may be the mechanisms to defend democracy
itself against the tendency of government to perpetuate its own power.”); Wellington, supra note 101 at 487
(“Moreover, the majoritarian prerogatives allegedly infringed by judicial review may, for reasons unrelated
to judicial power, be weaker than is commonly supposed. Our government system - quite apart from its
judicial branch — is itself designed to temper and check the power of majorities.”); Thomas 1. Emerson,
“Toward a General Theory of the First Amendment” (1963) 72 Yale L J 877 at 906 (“The position that
utilization of judicial review... is undemocratic is based upon the assumption that democracy is pure
majoritarian and ignores the wide acceptance of judicial review in the United States as a crucial element in
maintaining those mechanisms of the democratic process which safeguard the rights of individuals and
minorities against the majority.”); Klarman, supra note 120 (“It is common wisdom that a fundamental
purpose of judicial review is to protect minority rights from majority over — reaching”).
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majorities are only interested in self-perpetuation, they cannot possibly be relied upon to
redress the adverse consequences of their legislative judgments; hence the courts are
presumed better placed to perform that role. The courts are typically said to be engaged in
representation reinforcement*® while carrying out this protective role. This has been
described by one writer as “the most widely accepted normative account of constitutional
judicial review...”14®

There is no debate in the Nigerian context that the courts are empowered to
review laws and actions that infringe on constitutional provisions, especially those
enshrining basic constitutional rights. The Nigerian constitution of 1999 in its Supremacy
Clause provides for the absolute priority of the constitution over all other laws which if
they are inconsistent with any provisions of the constitution are void to the extent of that
inconsistency.'*’ Nigerian courts are generally recognized as the only institution that has
powers under the constitution to keep an eye on all laws and governmental actions to
ensure that they do not transgress the provisions of the constitution. That the courts could
invalidate laws inconsistent with the constitution is accepted practice. The widely
believed countermajoritarian impact which legal scholarship ascribes to judicial review
while useful as an issue in the Nigerian context may not have the same resonance as in

other jurisdictions. I will return to this point much later in this study.

145 See Anita S Krishnakumar, “Representation Reinforcement: A Legislative Solution to a Legislative
Process Problem” (2009) 46 Harv J on Legis 1; John Hart Ely, “Toward a Representation-Reinforcing
Mode of Judicial Review” (1978) 37 Maryland L Rev 451.

146 Christopher Elmendorf, “Undue Burdens on Voter Participation: New Pressures for a Structural Theory
of the Right to Vote?” (2007-2008) 35 Hastings Const L Q 644 at 650. Using the right to vote as an
example, this author described representation reinforcement in these terms: “When one political party uses
its position of control over the legislative and executive branches of government to enact voting
requirements that the other major party regards as a ploy to deter its constituents from exercising the
franchise, the need for representation reinforcing [judicial] review would seem to have reached its apogee.”
147Constitution of the Federal Republic of Nigeria 1999, s 1(3).
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1.9. The Importance of the Study
Ruth Gavison identifies two strategies for defending human rights: the primarily legal

and the predominantly political.!*® These broad categories can be further broken down
into multiple sub-categories. Those who act through the courts or other legal decision-
makers to achieve human rights protection apply a strategy much narrower than that
applied by those who use instead the political channel. This is an opinion shared by other
scholars.*® But these strategies are not mutually exclusive as sometimes the same actors
could deploy both political and legal strategies. It could in fact be argued that often
litigation is a component of a broader political strategy.

As Gavison contends, where there is a lack of public consensus regarding the
importance of human rights, the legal strategy may be ineffective.’®® This fact
notwithstanding, | shall in this dissertation devote significant attention to the legal
strategy, especially the role of the courts, in spite of the acknowledged challenges to
deploying that strategy as the only or major one for the improvement of human rights

situations. The importance of the legal process for the protection of human rights is

148 Ruth Gavison, “Human Rights” in Ruth Gavison & H. Shneidor eds., (1991) 1 Human Rights And Civil
Liberties in Israel — A Reader, 25 — 34.
149 Abdullahi An-Na’im, “The Legal Protection of Human Rights in Africa: How to do More with Less” in
Austin Sarat & Thomas R. Kearns, eds., Human Rights: Concepts, Contests and Contingencies (Michigan:
University of Michigan Press, 2002) 89 at 90 (differentiating protection which “signifies the application of
legal enforcement methods in response to specific violations of human rights norms in individual cases”
from implementation “referring to a proactive deployment of a variety of measures and policies to achieve
the actual realization of human rights”). For a starker differentiation see Julio Rios-Figueroa, “Sociolegal
Studies on Mexico” (2012) 8 Annu Rev Law Soc Sci 307 at 316 stating: “Many, perhaps most, social
movements and organizations still prefer to march down Paseo de la Reorma (one of the main avenues in
Mexico City) or mount a hunger strike in the Zocalo rather than sue the government or legally challenge
violations of their rights. Often, the leaders of such movements and organizations do not even realize that
they can channel their demands through the courts.”
150 See Gavison, supra note 143 at 216; See also Jack Balkin, “What Brown Teaches about Constitutional
Theory” (2004) 90 Va L Rev 1537 at 1546 (contending that “reform movements are well advised not to
rely primarily on courts to push their agenda. Relying wholly on courts is usually unsuccessful, and any
court decision in one’s favor are likely to meet with considerable popular resistance. Conversely when
litigation is one part of a larger strategy that includes direct action and legislative reform, the reform
movement is more likely to be successful and to make progress more quickly”).
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generally acknowledged and need not be over-stressed.’® As a leading authority on
British administrative law observed, “There is something particularly exasperating about
broad affirmations of human rights [without] giving them legal protection”>2

An important issue which is generally overlooked in the literature concerning
using the law courts to expand human rights protection in Nigeria is the relationship
between the historical characteristics of her courts dating all the way back to colonialism
and the extraordinary changes made through various post-independence constitutions to
the texture of human rights norms and the demands which those, at times, revolutionary
provisions placed on the courts. As Nwabueze noted,*>® though appearing to be one of the
major reasons for the apparent ambivalent posture of the courts in protecting human
rights in the country, this issue has suffered both insufficient theorization and a lack of
satisfactory academic scrutiny. The works of Okere,® Dakas,’®® Okonkwor!®® and
Nwauche® reflected some of the concerns covered in my research, but discussed the
issues from specific thematic positions, and in a manner different than the approach I
propose to adopt in my research.

Okere discusses the competing theories of judicial interpretation of the
constitution where the declaratory theory enjoins courts simply to declare the law as
opposed to the constitutive variant which is more purposive in nature. Dakas’ piece is
similar to Okere’s as it also discusses the proper role of courts in constitutional

interpretation. He made a similar distinction between mere declaration of the law and

151 An-Na’im says, for example, that court involvement in human rights protection is not just for the
“judicial enforcement of these rights as legal entitlement, but also to sustain the efficacy and credibility of
all other mechanisms and processes relevant to their implementation” supra note 62 at 91.
152 SA de Smith, Constitutional and Administrative Law (London: Penguin Education, 1971) 440 cited in
Gibson Kamau Kuria & Algeisa M. Vazquez, “Judges and Human Rights: The Kenyan Experience” (1991)
35 J Afr L 142 at 144.
153 Ben Nwabueze, The Judiciary as the Third Estate of the Realm (lbadan: Gold Press Ltd, 2007) at 9.
154 See B Obinna Okere, “Judicial Activism and Passivity in Interpreting the Nigerian Constitution” (1987)
36 Int’l & Comp L Q 788.
155 See Dakas, supra note 66 at 64.
1% R Chude Okonkwor, “The Legal Basis of Freedom of Expression in Nigeria” (1978) 8 Cal W Int’l L J
256.
157 ES Nwauche, “The Dubious Distinction between Principal and Accessory Claims in Nigerian Human
Rights Jurisprudence” (2008) 52 J Afr L 66.
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interpreting in a manner that averts injustice in all cases where mere declaration will lead
to that end. Okonkwor on his part examines the legal framework for the practice of the
right to freedom of expression in Nigeria. He also highlighted the shortcomings of the
Nigerian rights limitation regime. Nwauche was more concerned in his piece with the
troubling distinction that the Nigerian Supreme Court established between “main” and
“accessory” claims in human rights litigation.

Significant as these interventions are, they did not go far enough in interrogating
the Nigerian ideology of human rights adjudication especially from a comparative
standpoint. This is a major concern of this research. A proper contextualization of this
concern is perhaps appropriate at this juncture. At independence Nigeria had the
Westminster parliamentary model of democracy.’™® Yet the constitution contained an
elaborate Bill of Rights with clear guidelines for its application in the courts. This
suggested some form of rights-based judicial review and striking down of laws
inconsistent with the contents of the Bill of Rights. Under English common law which
had prevailed prior to independence, individual rights availed only against the executive
but not against the legislature. As one writer noted, “Courts in the common law
jurisdiction have never countenanced the view of individual liberty as embodying eternal
reason, unalterable by the legislature.”*®® Britain which colonized Nigeria at that time
“had no constitutional bill of rights, its judges [were] remarkably conservative, and its
legal culture greatly [favored] parliamentary sovereignty to the nearly complete exclusion
of judicial creativity.”*®® Reconciling a rights-based approach to judicial review with
parliamentary supremacy was therefore bound to stir up a methodological conflict, which

it certainly did.

158 John Ademola Yakubu, “Trends in Constitution-Making in Nigeria, (2000) 10 Transnat’l L. & Contemp.
Probs. 424; James S. Read, “The New Constitution of Nigeria, 1979: “The Washington Model”? (1979) 23
J Afr L 131 at 136.

159 B O Nwabueze, A Constitutional History of Nigeria (London: Longman Inc., 1982) at 118.

160 Charles R Epp, The Rights Revolution: Lawyers, Activists, and Supreme Courts in Comparative
Perspective (Chicago & London: The University of Chicago Press, 1998) at 111.
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I will demonstrate in this study that in resolving this conflict, Nigerian courts did
take the path of least resistance. They have over the years favored a more conservative,
rights-constraining attitude suited to the early British tradition'®! over and above the
dynamic, rights-expanding process more widely applied in the American tradition even
after Nigeria abandoned the British parliamentary system for the American presidential
model of government.’®? This attitude seems therefore to have stifled the creative
capacity of the courts in developing this area of law and probably accounts for why they
have not done as much as they could have to develop definite analytical standards in
human rights cases. This appears to me to be one explanation for why the courts appear
to have not been very effective in redressing widespread abuses even under the supposed
democracy that has been in effect in Nigeria since May 1999. Sadly, this subject is
evidently under-researched within the Nigerian legal academy. In fact | could go so far as
to say that the problem has persisted because of this apparent lack of scholarly interest.
While an explanation for this lack of interest is outside the boundaries of this dissertation,
| suggest that it might be a useful theme for further research.

Given this scenario, my dissertation proposes that Nigeria’s constitutional and
judicial review practices pertaining to human rights violations warrants a considerably
different trajectory. | am also hopeful that my study will positively alter current methods
for the teaching of constitutional and administrative law in Nigerian universities. This
stems from my belief that the seemingly unhelpful attitude of the courts to human rights
litigation in Nigeria is directly related to the exposure of the judges to a particular regime
of education and training. The emphasis has been on British constitutional and

administrative law practices going back several decades. In contrast, | argue that the

161 Lionel Brett, “The Role of the Judiciary in a Federal Constitution with Particular Reference to Nigeria”
in Constitutional Problems of Federalism in Nigeria (Lagos: Times Press, 1961) at 21(stating that “The
courts throughout the British Commonwealth have traditionally regarded questions of policy as outside
their scope”).

162 See United States v. Caroline Products, [1938] 304 U.S. 144 at 152 where the U.S. Supreme Court held
that “There may be narrower scope for operation of the presumption of constitutionality when legislation
appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten
amendments [Bill of Rights] ...”
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Nigerian human rights adjudication regime should follow more the practices of legal
environments that operate written constitutions and rights-based judicial review which is

the model that obtains presently in Nigeria.

1.9.1. Methodology
My approach is a combination of interdisciplinarity (including such other disciplines as

political science, economics and sociology), doctrinal and legal reasoning as well as case-
law analysis. I will apply forms of legal and social science analytical methods. Some
parts of my analysis will also take the character of historical narratives. | will consult
secondary sources to evaluate previous literature on the subject, contextualize it, map its
limits and establish a framework. These sources shall include books and journal articles
treating broadly the human rights theme, adjudication of human rights cases and how
these are impacted by a transitional situation. | will also apply reports of human rights
organizations working within and outside Nigeria if only to show the state of human
rights protection or lack of it in the country.

Since case-law evaluation will form an essential component of the research, I will
use doctrine, legal reasoning, analysis and jurisprudence of human rights cases decided in
Nigeria prior to 1999 to show the slippery provenance and inadequacy of current rights-
based adjudication while applying those decided since 1999 to measure the claim that the
judiciary is failing in its duty as guardians of human rights. | will also apply primary
information and legislation, including the constitution and international treaties to which
Nigeria is a state party. In doing so, | will discuss the nature of legal obligations that
Nigeria undertakes by acceding to international agreements and what impact this has on
domestic human rights adjudication.

Because it was impossible to cover all the cases of a human rights nature decided
by all the courts in Nigeria during the period that my research covered, I will limit my
choice of cases for analysis to those decided by the Nigerian Supreme Court and the
Court of Appeal, and especially those cases that were commenced by the Fundamental

Rights (Enforcement Procedure) Rules. My primary means of case selection will be by
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consulting the major law reports published in Nigeria, particularly the Nigeria Weekly
Law Reports published by the Nigeria Law Publications Limited. | will also locate some
cases by consulting the websites of Nigeria’s Supreme Court and Court of Appeal.

| will pay special attention to decisions of the Supreme Court and Court of Appeal
in case selection because they are the ones with widest jurisprudential impact in Nigeria’s
precedent-based legal system. Because lower courts are under obligation to follow
decisions of the Supreme Court and Court of Appeal, it was evident that | should place
more emphasis on the judgments of those courts. My case sampling method would
therefore be more purposive than arbitrary. This will enable me to capture a broader
range of cases that fit within the research agenda. In analyzing the cases, | will test those
selected for the outcome of the litigation, jurisprudential rigor as well as for consistency
with previous judgments. Where contradictions or inconsistencies were evident, | will
draw them out. Overall, the Nigerian constitution was the major legal document for case
analysis.

In addition to the jurisprudence of Nigerian courts, | will utilize as well those of
comparative jurisdictions. For this reason, my analysis will be substantially
comparative.®® It will be an opportunity for me to explain how other national legal
systems approach issues similar to the ones | am investigating with respect to Nigeria.
More specifically, | will support my analysis with accounts from United Kingdom whose
legal traditions continue to influence Nigerian practices due to its colonial history, as well
as the United States whose presidential constitutional system Nigeria has been operating
since 1979. To a lesser degree, | will also refer to South African practices and

jurisprudence in my analysis.

163 John C. Reitz, “How to do Comparative Law” (1998) 46 Am J Comp L 617. T Koopmans,
“Comparative Law and the Courts” (1996) 45 Int’l & Comp L Q 545. WJ Kamba, “Comparative Law: A
Theoretical Framework” (1974) 23 Int’l & Comp L Q 485. Max Rheinstein, “Comparative Law — Its
Functions, Methods and Usages” (1968 — 1969) 22 Ark L Rev 415.
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1.9.2. Scope of Study and Outline
It is important to sufficiently constrain my research so as to limit it to its identified focus.

| do not have the liberty of discussing human rights from all of possible angles that it
could have been approached. Doing so would detract from my fundamental goals and
possibly hamper my inquiry. Though | have already offered an understanding of the
concept of human rights that animates this work, it does not follow that | was engaged in
any detailed philosophical or conceptual debate about the subject. As well, the
information provided about the actual state of human rights in Nigeria and the manner in
which their violations is intended not to distract focus but to provide a nuanced

background and insight to the major issues that this study deals with.

Furthermore, because my concern was to evaluate the performance of Nigerian
superior courts in human rights adjudication for the stated period, I will not limit the
cases generated for analysis to those in which the decisions of the courts left very much
to be desired but also will include those where the decisions were positive for the
litigants. Discrepancies in the position of the courts will be highlighted on a case by case

basis and the probable reasons for those discrepancies were offered.

The dissertation is divided into seven chapters this one included. This chapter puts
the entire study in its proper context. It sets out its goals, the problem it investigated and
its overarching social, legal and political background. It also contains the review of
secondary literature and the methodology adopted. The chapter as well constrains the
study by mapping out its limits, especially with regards to those issues that it did not

cover.

In chapter two | address the theoretical and conceptual concerns of enforcing
human rights through the courts. After explaining why a single theoretical approach may
not be suitable for discussing the research questions in the Nigerian context, | will
identify theories that might be in contention including those taken from other disciplines
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with which the law and human rights adjudication might have more than casual

connection.

The third chapter discusses human rights in Nigeria from historical and cultural
perspectives. The chapter is a vehicle for understanding social and political events and
incidents that occurred in the country’s past and how they shaped and influenced
contemporary developments. This chapter also traces the process of constitutionalizing
human rights in Nigeria as well as the impact of military rule in the development of

human rights in the country.

Chapter four of the study discusses the analytical standards for the review of
human rights cases from a comparative standpoint. After evaluating the various standards
used across different jurisdictions, | situated them alongside the dominant approach
adopted by Nigerian courts in human rights cases. This helps us to assess whether
Nigerian courts operate according to comparable standards to those evaluated and if not

to offer some insights as to why this is the case.

The fifth chapter takes a look at Nigeria’s human rights architecture. It first
discusses the various sources through which the norms applied in Nigerian courts are
derived. These will include the constitution, international law and other municipal
sources. | will also discuss how domestic human rights norms interact with international
norms. In this chapter as well, | will treat Nigeria’s court structure and jurisdictional

issues in human rights cases.

Chapter six of the research is the major portion of the study because it will
examine the work of Nigerian appellate courts pertaining to human rights cases from
1999 to 2009. But before that analysis and by way of a background, this chapter also
discusses analytical and doctrinal attitudes of the courts to human rights cases for the
period following the adoption of the independence constitution in 1960 and the demise of
the country’s second republic in 1983. I will analyze changes to the constitutional

framework, if any, introduced by the 1999 constitution as well as how that framework
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governed judicial determination of cases brought through it. In this chapter, I will test and
apply the theoretical approaches and threads earlier identified in the study to the court

cases and as well to the judicial orientation that may have informed them.

The seventh chapter is no less important because it discusses major challenges
and constraints to the judicial enforcement of human rights in Nigeria. Some of the issues
this chapter addresses are procedural (like issues of standing) and others are political. The
chapter also discusses structural shortcomings such as the weakness of the rule of law

regime and judicial independence.

The last chapter concludes the study and offers some recommendations.
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Chapter Two

“Hello, what are you looking for?” Theorizing Human Rights
Adjudication in Transitions

2.1. Introduction
Theories are helpful for the purposes of understanding and unpacking phenomena as well

as explaining individual and group behavior in different fields and contexts. They are
often abstract generalizations about specific research engagements and the social realities
that give them character. The objective of this chapter is to identify theoretical models
suitable for the subject area that could be used to test human rights decision-making and
where those models could apply with reference to Nigerian courts. In accomplishing this
task, I will briefly discuss an understanding of adjudication in its broadest sense and not
as restricted to human rights decision-making. Thereafter, 1 will tease out specific
theories of adjudication that could apply to the judicial function more generally and how
those theories could apply to the human rights reasoning and decisions-making of

Nigerian courts in transition more specifically.

From the discussion on the role of courts in transitions, it is obvious that the
judiciary is perhaps the most durable institution of political governance. Neither the
violent civil revolutions in the former Communist countries of East and Central Europe in
the late 80’s and early 90’s nor military seizure of power in parts of Africa and Latin
America for substantial periods in the course of the Twentieth century led to any
displacements of the judiciary as an organ of government. Rather we saw how each and
every unpopular regime relied on the courts for much needed legal legitimacy. Dictators
are in most cases worried by the prospects of an independent judiciary and therefore
generally attempt to muzzle that arm of government. But they always stop short of
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completely proscribing it as an institution of government.!®* There must be some
important reasons why the judiciary as an institution is generally considered essential to
the functioning of government during periods of relative peace, at war times, during
periods of repression or conflicts and even more so at those periods when the society is

passing through a transitional phase.

The reason the judiciary is considered durable is not so much because it fits much
of the character depicted above but more so because its personnel pass through more
elaborate, rigorous and focused training that makes them the only ones suited to perform
the function that society assigns to them. The judiciary is the guardian of the law.1®®
Judges are not supposed to be respecters of persons and are meant to stand between the
subject and any attempted encroachment on his liberty by the executive, alert to see that
any coercive action is justified in law.”*®® Courts may be the mechanisms to defend
democracy itself against the tendency of government to perpetuate its own power!®” or
they are the bulwark of individual rights. % It is also the understanding in most societies

that courts should develop and adapt the law in line with changing social

164 An example that readily comes to mind is the experience of Pakistan in 2007 under the regime of Pervez
Musharraf. Just days before the country’s Supreme Court was to rule on his re-election as President, and
fearing that the judgment would go against him, he imposed emergency rule. The Supreme Court quickly
convened and issued an interim order against the declaration of emergency and ordered the Pakistani armed
forces not to obey illegal orders. In response, Musharraf dispatched soldiers to the Supreme Court who
arrested the judges. Because of these events, some judges refused to take oath to serve under Musharraf and
left their offices altogether. Yet he did not achieve a complete proscription of the judiciary as an arm of the
Pakistani government. See Jane Perlez, “Musharraf Declares State of Emergency” New York Times (3
November 2007) online: <http://www.nytimes.com/2007/11/03/world/asia/04pakistan.html>; “Musharraf
Suspends Pakistan’s Constitution: State of Emergency Declared, Chief Judge Replaced and
Communications cut in Capital” online:
<http://www.cbsnews.com/stories/2007/11/03/world/main3448594.shtml> Matthew J Nelson, ‘“Pakistan in
2008: Moving Beyond Musharraf” (2009) 49 Asian Survey 16; Mohamed A El Khawas, “Musharraf and
Pakistan: Democracy Postponed” (2009) 20 Mediterranean Q 94; Gretchen Helmke & Frances Rosenbluth,
“Regimes and the Rule of Law: Judicial Independence in Comparative Perspective” (2009) 12 Annu Rev
Pol Sci 345.

165 See Nwabueze, supra note 152 at 3.

166 per Lord Atkins in Liversidge v Anderson, [1942] AC 206.

167 See Gavison, supra note 143 at 222.

168 See Henkin, supra note 36 at 1052.
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circumstances.’®® These notwithstanding, several significant aspects of the judicial
function remain essentially contested. In no other area is this perhaps even more so than
in the field of judicial responsibility for the enforcement of human rights. There are as
many questions hanging over what the courts should do in this area as there are over how
they should do it.

In putting this aspect of my study through a theoretical exploration, one caveat is
necessary. The role expected of courts in any society extends well beyond the narrow
parameters of enforcing the human rights of individuals. That role includes enforcing
private contracts, punishing tortious acts, hearing criminal cases, settling family disputes,
and so on.”® Though human rights questions may not too infrequently arise from these
categories of cases, they are not my concern in this study. A better way of understanding
this dimension of my inquiry might be therefore to take to heart Perry’s distinction
between “human rights understood as a category of moral rights” as opposed to those
other “legal rights” that are not of a human rights nature. ’* While all human rights
would most often qualify as legal rights, local contexts permitting, the opposite claim

cannot be true of the other legal rights. Most of them are not human rights.

Hartney provides a more persuasive explanation of the difference between legal

and moral rights. With regard to legal rights he states that:

Law differs from ordinary life or more discourse in that the truth of any
legal statement depends ultimately on the acts of certain authorities. [His
emphasis] Whatever is legal or illegal is so because it was made so [His
emphasis] by legal authorities. The ultimate touchstone therefore of all

169 Allan C Hutchinson, “Heydon’ Seek: Looking for Law in all the Wrong Places” (2003) 29 Monash U L
Rev 85 at 91.

170 Tunde 1 Ogowewo, “Self-Inflicted Constraints on Judicial Government in Nigeria” (2005) 49 J Afr L 39
at 41 (identifying those roles as “ ensuring government accountability, protecting fundamental rights,
assuring certainty in commercial transactions, protecting property rights and dispensing justice
efficiently”).

11 Michael J Perry, “Protecting Human Rights in a Democracy: What Role for the Courts?” (2003) 38
Wake Forest L Rev 635 at 638.
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legal statements (and of the meaning of legal terms) is therefore the acts
(and especially the utterances) of these legal authorities.*’?

As it concerns moral rights on the other hand, this scholar, invoking in part Dworkin’s
conception of rights as trumps against the larger interest of the public, contended as

follows:

Not all goods or interests generate rights; it is only when there is a
particularly important moral reason for protecting the good or interest in
question that we speak of there being a right to it. This idea is expressed in
Dworkin’s well-known claim: “Individual rights are political trumps held
by individuals. Individuals have rights when, for some reason, a collective
goal is not a sufficient justification for denying them what they wish, as
individuals, to have or to do, or not a sufficient justification for imposing
some loss or injury upon them.”!"

Therefore, my concern in this study is the nature of the judicial function when what is at
stake is the enforcement of human or moral rights. In other words, those rights
constitutionally protected and in which constitutional provisions entrenching those rights

are cited shall be the main focus of this research.

There is a great meshing of factors that may make undesirable any effort to put
human rights adjudication through a single theoretical lens. Human rights concerns
implicate law and politics as well as economics and history. Those concerns happen at
ordinary times, in times of crises and conflict as well as in transitional moments. At the
point where all these historical, social, political and economic realities intersect,
therefore, different theoretical justifications are most likely to be in contention. The

judiciary as an institution of government functions in different societies at various stages

172 Michael Hartney, “Some Confusions Concerning Collective Rights” (1991) 4 Can JL & Jur 293 at 301;
See also Patrick Grim, “The ‘Right’ to a Fair Trial” (1978) 2 J Libertarian Stud 115 (where he differentiates
“legal” from “ethical” rights).
%1bid at 303.
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of development. Economic and sociological conditions are hardly uniform across all
regions and legal jurisdictions. In fact, legal systems vary in ways that they function and
those ways in turn shape the orientation of the courts. What works in one system may not
necessarily produce similar results in another system. Even in systems claiming the same

historical legal heritage, diversities remain most times obvious.

An example is that the English and American legal systems are grouped together
within the common law legal system. Yet as was clear from my earlier discussion, the
attitude of their courts to judicial review, for one, had for years been at roughly opposite
tangents. Nigeria also belongs to the common law family but operates in a different
social, political and economic context from, say the United States or United Kingdom.
Even in those countries which recognize wide powers of judicial review, marked
differences exist in the forms of the review.’® In addition, though in Western liberal
democracies where constitutional theory is dominated by the disagreement as to which
institution between the courts and the legislature is better able to fulfill the aims
constitutional government, Ramraj suggests that when context is factored into the
discussion and it takes place on a broader frame, this obsession should be at the periphery
and not the core of the discussion.™

While in the more developed democracies there is an assumption on the part of
the legal and political elite of an enduring commitment to constitutionalism, the presence
of strong, stable public institutions, and an entrenched legal culture that makes possible
the realization of substantial constitutional values, this is not always the reality in other
contexts.}’® On the contrary, Ramraj cited the example of the Southeast Asian process

where legal institutions are weak and the legal culture is not conducive to

174 See Ackermann, supra note 103 at 60.
175 Victor Ramraj, “Constitutional Tipping Points: Sustainable Constitutionalism in Theory and Practice”
(2010) 1 Transnat’l Legal Theory 191 at 192.
176 1bid.
56



constitutionalism as support for his theory that the legislative-judicial divide should be at

the margins and not at the core of constitutionalism discussions.t”’

With the above orientation in mind, applying the same theoretical justifications of
how courts function uniformly across the many existing legal divides would most likely
produce opaque results. It is in appreciation of this diversity among legal systems that
one is cautioned against any attempt to uniformly theorize on the role of courts but more
specifically regarding their attitudes in human rights adjudication. Instructively, as well
“[a]ny attempt, then, to understand constitutionalism by examining judicial decisions in
constitutional cases in a purely acontextual way is unlikely to shed much light on the true

state of constitutionalism...”1"®

It is therefore very clear that the duty of the courts in government and how they
go about fulfilling that duty is an issue of passionate public concern. This concern is
exemplified by the fact that lawyers (or those with legal training) and, as well, persons in
other fields and professions have persistently shown interest in explaining judicial
behavior using analytical tools taken from those diverse backgrounds. These fields have
ranged, apart from law, to sociology, economics and political science. At the beginning
of the Twentieth Century, for example, Roscoe Pound questioned the atomization of
jurisprudence which he said did not account for law in action as it did law in the books.

He admonished the legal experts of that period to:

Let us not be afraid of legislation, and let us welcome new principles,
introduced by legislation, which express the spirit of the time. Let us look
the facts of human conduct in the face. Let us look to economics and
sociology and philosophy and cease to assume that jurisprudence is self-
sufficient.1”®

7 1bid.
178 1pid.
179 Roscoe Pound, “Law in Books and Law in Action” (1910) 44 Am L Rev 12 at 35-36; See also G
Edward White, “From Sociological Jurisprudence to Realism: Jurisprudence and Social Change in Early
Twentieth-Century America” (1972) 58 Va L Rev 999.
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Pound’s counsel has been put into practice. Discussions about law and how it is
implemented through adjudication have passed through the lenses of different fields of
scholarship. If the idea was to unpack law from strict rules and principles and to impart a
new thinking that “effective judicial performance came not from obeisance to such
principles but from an awareness of the social context of adjudication,”*® then it is

already happening.

Therefore, in carrying out this section of my research, I will start by providing a
general description of the judicial function that covers not just what judges and courts do
when faced with human rights cases but more so as it relates to adjudication as a general
theme. Secondly | will consider scholarship from disciplines outside law that seek to
explain how factors taken from studies in those non-legal areas could be applied to
understand judicial behavior, and what, if any, differences would result from applying
those theories specifically to human rights adjudication. In particular, I will discuss
theories taken from economics, political science and sociology. Thirdly, I will treat
theories related to the functioning of the judiciary as an institution as well as how its role
in governance is affected by institutional characteristics, social context realities and the
political environment. | will proceed further to analyze theories about how the individual

character of judges, their training and socialization influence their adjudicatory choices.

2.2. First things First: Adjudication as Norm Creation
This study, as | have already mentioned, engages the question of the judicial function in

society. Adjudication is at the core of that function. That process is understood in the
opinion of Stone-Sweet and Matthews to involve a “reductive theory of third party
dispute resolution (TDR)” or in other words a triadic two-against-one governance

principle.”8! Fuller agrees with this conception of adjudication in its broadest sense. But

180 White, Ibid at 1007.

181 Alec Stone Sweet & Jud Matthews, “Proportionality Balancing and Global Constitutionalism” (2008) 47

Colum J Transnat’l L 72 at 81 (“When two parties in dispute ask a third party for assistance, they build,

through a consensual act of delegation, a node of social authority, or mode of governance. By ‘mode of
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in his specific elaboration, Fuller says the function includes [a] “adjudicative bodies
which owe their powers to the consent of the litigants expressed in an agreement of
submission,” as well as [b] “tribunals that assume adjudicative powers without the
sanction either of consent or of superior governmental power, the most notable example

being the court that sat in the Nuremberg Trials.””18?

But while Fuller’s [a] above fits perfectly into Stone Sweet and Matthews’
consensual TDR, his [b] stands at an extreme that the two authors never even considered.
In reality, Fuller’s categorization did not therefore mention Stone Sweet and Matthews’
own version of the compulsory TDR, though | suspect that it lies somewhere in between

the two extremes in his own categorization.

However, Fuller’s most illuminating contribution to the debate about the true
nature of adjudication lies in his belief that any notion of “true adjudication” runs heavily
against the grain of modern thought. He therefore set out early to accept A.D. Lindsay’s
thesis that “it is scarcely possible to talk intelligently about social institutions without
recognizing that they exist because and insofar as [all the emphases are his] men [and
women] pursue certain goals or ideals.”*®® Therefore while noting the futility of chasing
an absent “true” model of adjudication, Fuller still conceded that “it is only with the aid
of this nonexistent model that we can pass intelligent judgment on the accomplishments

of adjudication as it actually is.”*84

Even though it is customary to view adjudication in terms of settling disputes and
controversies, Fuller conceives it more fundamentally as a form of social ordering of

which there are two basic forms: organization by common aims and organization by

governance’ we mean a process a process through which the rule systems (norms, law) in place in any
society are applied and adapted, on an on-going basis, to the needs and purposes of those who live under
them. The theory focuses on the dynamics and political consequences of moving from the dyad
(cooperation, conflict, dispute settlement between two parties) to the triadic context, and moving from
consensual TDR to compulsory TDR”).

182 Lon L Fuller, “The Forms and Limits of Adjudication” (1978-1979) 92 Harv L Rev 353 at 354.

183 AD Lindsay, The Modern Democratic State (London: Oxford University Press, 1943) at 42,

184 Fuller, supra note 181 at 357.
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reciprocity. While organization by reciprocity envisages participants wanting different
things, organization by common aims requires that participants want the same thing or
things.®® He considers government as a highly formalized variety of organization by
common aims. And because the proper province of organization by reciprocity lies in an
area where divergent human objectives exist, Fuller says it comes into play where an
exchange or something equivalent to it may enrich both parties. A good example is one

giving out twenty cents to a grocer in exchange for a loaf of bread.!8¢

Fuller’s understanding of adjudication also differs from that offered by Stone
Sweet and Matthews in another sense. While the latter scholars analyzed the practice by
overt reference to the position of the disputing parties to the TDR, Fuller offers a

different distinguishing factor: the role of the disputants in the process. He states that

[T]he distinguishing characteristic of adjudication lies in the fact that it

confers on the affected party a peculiar form of participation in the

decision, that of presenting proofs and reasoned arguments for a decision

in his favor. Whatever heightens the significance of this participation lifts

adjudication toward its optimum expression. Whatever destroys the

meaning of that participation destroys the integrity of adjudication

itself. 187
Fuller also discussed the limits of adjudication by which he examined the kinds of tasks
that are inherently unsuited to adjudication. First he said, courts cannot carry out
“polycentric” tasks. He gives as an example of such a task, a wealthy lady who willed a
miscellaneous collection of paintings to two different organizations in equal shares but
indicating no particular apportionment. Fuller says this task is polycentric for a court
because “the disposition of any single painting has implications for the proper disposition

of every other painting.”'®® He also stated that if the proper apportionment were set for
argument, there would be no clear issue to which either side could direct its proofs and

185 1bid at 358.
18 1hid at 359.
187 1bid at 364.
188 1bid at 394.
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contentions. He, however, sees little merit in views that adjudication is limited to
declaration of rights and duties or that the courts cannot undertake an affirmative
direction of affairs.!8°

My analysis thus far makes apparent the fact that the framework for the analysis
of adjudication developed by Stone-Sweet and Matthews and that discussed by Fuller
could well apply to any individual or body called upon to decide upon a dispute. They are
not restricted to the courts as an institution of government. But my concern in this study
IS with courts in the sense of an arm of government charged specifically with hearing and
resolving disputes whether between individuals inter se or between individuals and the
government. My discussion, relative to the courts, will therefore fit more into Stone-
Sweet and Matthews’ compulsory TDR model as well as Fuller’s understanding of
adjudication as a form of social ordering and not so much as a means of settling
individualized disputes.

| understand that while human rights adjudication by courts might involve
settlement of individual disputes in a variety of conditions, a majority of human rights
cases are filed against government institutions. In that case, the outcome of those cases
generally has the possibility to bind persons and institutions that may not have
participated in the immediate case. Further, at least one of the parties to the case would
not have voluntarily appeared in court but have to do so at the behest of the other party
with the possibility of legal sanctions for failure to appear. And having disposed of this
dimension to my inquiry, | now turn to the theoretical consideration of the role of courts

in both individual dispute resolution and in social ordering.

189 |bid at 404. See further Robert G Bone, “Lon Fuller’s Theory of Adjudication and the False Dichotomy
Between Dispute Resolution and Public Law Models of Litigation” (1995) 75 BU L Rev 1273; Owen M
Fiss, “Foreword: The Forms of Justice” (1979) 93 Harv L Rev 39; Abram Chayes, “The Role of the Judge
in Public Law Litigation” (1976) 89 Harv L Rev 1281.
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2.2.1 What Judges Do: A Positivist View of Adjudication?
Discussions on the role of judges in society and how they perform those roles take
positivism as the major point of departure. It is the one model that provides safe haven
for all judicial comers; the temperate and abusive as well as the scrupulous and those
lacking proper discretion. It is a formalist understanding of the functioning of law,
according to Bourdieu, which seces law as “an autonomous and closed system whose
development can be understood solely in terms of its ‘internal dynamic.’”**

Positivism inevitably glorifies the position whereby law and adjudication are
constrained by rules, principles and doctrine; where judges are involved only in the
mechanisms of identifying those factors and applying them to the case at hand.
Conceived in this manner, White observes, law is obsessed with “ineluctable rules,
principles and axioms..., judges began their decisions by making verbal distinctions,
defining concepts in useful ways. They then pronounced their definitions as axiomatic.
From then on it was a rush downward to the result: the axiom was applied to the facts of
a case, certain things ‘inevitably’ followed.”%

Spaeth calls this the legal theory of judicial action. He describes this conception
as the justification of judicial decisions on the basis of the facts of the case interacting
with one or more of four different considerations. These considerations are (1) the
language of the applicable law, (2) the intentions and motivations of those who made the
law, (3) precedent established in previously decided cases, and (4) a balancing of societal
interests.'% It is also called the positivist or traditional view of law and adjudication in
which law is “a system of settled and certain rules from which it is possible to deduce by

logical operations ‘the law’ applicable to any given set of facts.”%

190 Pierre Bourdieu, “The Force of Law: Toward a Sociology of the Juridical Field” (1987) 38 Hastings L J
814.
191 White, supra note 178 at 1001.
192 Harold J Spaeth, “The Attitudinal Model” in Lee Epstein ed., Contemplating Courts (Washington DC:
Congressional Quarterly Inc., 1995) at 296.
193 AH Campbell, “Courts on Trial” (1950) 13 Mod L Rev 445.
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There are clear reasons for this understanding of law and how it functions. To
claim that there are other considerations besides rules, doctrine and precedent by which
judges arrive at their decisions would be to rid those decisions of their objectivity. It had
to be stated quite plainly that judges are constrained by these factors in their decision-
making activities in which case the losing parties to litigation would have to blame those
factors as applied to the facts of the case for their losses and not the individual judge who
made the decision.!®* The tendency is to isolate the judiciary and its work though part of
the government from political decision-making and to prevent courts from morphing into
theatres for the deployment of political judgment and rhetoric.'®® This, it seems, is the
major goal of positing adjudication as an objective and rationally-bounded process, in
stark contrast to the non-rational, and often arbitrary/self-interested, character of political
decision-making.1 For this reason, in most countries, judges are not elected unlike those
who occupy executive and legislative positions.’

This model fits into my research because it is perhaps the favorite of the Nigerian
judicial establishment. In the portions of this research that follow, | will show through
case-law how Nigerian courts often justify their judgments on the basis of laws, rules,

doctrine and precedent and their disavowal of extraneous considerations in their

194 Horowitz, supra note 66 at 148 (stating that “Judicial opinions state results in terms of reasons. Judges
and juries are insulated from extraneous influences. They are shielded from the clash of opposing interests
and the process of ‘give-and-take’ that are supposed to constitute integral parts of the other governmental
processes. The courts take pride in their ability to work their way through the tangle of ‘special interests’
and to handle issues ‘on their merits’... The assumption of the judicial process is that, where reason resides,
the public interest will emerge”).
19 Henk Botha, “Freedom and Constraint in Constitutional Adjudication” (2004) 20 S Afr J Hum Rts 249
at 250 (“These statements express confidence in the ability of judges to avoid political controversy and to
decide cases in accordance with the law, rather than their own political convictions. The court, it seems,
regards itself as constrained by legal materials even in the face of bitter political controversy and division
over social issues, and even where the Constitution itself contains only vague norms to guide decision-
making.”)
1% Allan C Hutchinson & Patrick J Monahan, “Law, Politics, and the Critical Legal Scholars: The
Unfolding Drama of American Legal Thought” (1984) 36 Stan L Rev at 202.
197 The United States is an exception in this regard. Some judges are elected and often Judges to the
Supreme Court are appointed on the basis of their political ideology which perhaps accounts for why there
are more analyses of the political content of judgments of US courts than that of any other country in the
world. See generally Jeffrey Toobin, The Nine: Inside the Secret World of the Supreme Court (New York:
Anchor Books, 2007, 2008); David S Law, “How to Rig the Courts” (2011) 99 Geo L J 779.
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decisions. This is against the common understanding that when courts review actions of
other branches of government, that task engages policy at a high threshold. It therefore
gives the courts considerable latitude to not just influence the policy choices of the
government but to actually shape those choices in very significant ways.®® In the sections
that follow, I will explore insights from other disciplines and even within the legal field
by critical theorists that have risen to challenge the positivist view that law and

adjudication are conditioned by only doctrine, rules and precedent.

2.2.2. The Politics of Adjudication
Courts do not operate in a political vacuum.'®® All around us, the impact of politics on

law and vice versa is very stark that it cannot be ignored. Hutchinson, in fact, describes
adjudication, a major component of the judicial function as “inescapably political and
non-objective.”?® The judiciary is the third arm of government and operates under the
shadow of politics as it cooperates with more representative branches of government to
create a stable society. Yet being a part of the government does not make the courts or
judges practitioners of politics of the traditionally partisan kind. Judges are not elected?’*
and so do not compete for votes. But every so often, cases that come before courts

contain political ingredients or may lead to crucial political consequences. How extensive

198 See Maurice Adams & Gehard Van Der Schyff, “Political Theory Put to the Test: Comparative Law and
the Origins of Judicial Constitutional Review” (2010) 10 Global Jurist (Article 8) 1.
199 |hid at 206, (They credit Critical Legal Scholars with the theory that “Law is simply politics dressed in
different garb; it neither operates in a historical vacuum nor does it exist independently of ideological
struggles in society. Legal doctrines not only does not, but also cannot, generate determinate results in
concrete cases ... Legal doctrine can be manipulated to justify an almost infinite spectrum of possible
outcomes.”); Jack M Balkin, “What Brown Teaches us about Constitutional Theory” (2004) 90 Va L Rev
1537 at 1538 (stating that, “Political scientists have long argued that the Supreme Court is part of the
national political coalition, that Supreme Court decisionmaking is strongly influenced by national political
majorities and national public opinion, and that the Supreme Court tends to impose values of national
majorities on regional majorities”).
200 Allan C Hutchinson, “Judges and Politics: An Essay from Canada” (2004) 24 Legal Stud 275.
201 Barring some states in the United States where judges are elected. See Stephen B Bryant & Patrick J
Keenan, “Judges and the Politics of Death: Deciding between the Bill of Rights and the Next Election in
Capital Cases” (1995) 75 BU L Rev 759; Nathan S Heffernan, “Judicial Responsibility, Judicial
Independence and the Election of Judges” (1996-1997) 80 Marq L Rev 1031.
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is the impact of politics on the work that judges do? How should judges treat cases that
show traces of political sensitivity? Is it possible to separate politics from judging?

These concerns relate as well to pure partisan politics as they do in the world of
the contemporary phenomenon known as political judicialization by way of judicial
empowerment through the constitutionalization of rights. This process allows hegemonic
elites possessing a disproportionate access to influence upon the legal arena to contrive
the constitutional entrenchment of rights so that power is transferred to the courts.?%? This
is more so in divided, mostly transitional societies of which Nigeria makes a near perfect
fit. However, while under this model the hegemonic elite seeks to milk the “judiciary’s
public reputation for political impartiality and rectitude,”?®® it is in this sense that it
departs from providing a complete account of the Nigerian scenario where the courts do
not enjoy that level of public affirmation.?* But the model’s relevance to that scenario is
maintained to the extent that it describes a process by which the partisan political branch
of the hegemonic elite cedes control to its judicial branch under pressure from those
described as “peripheral groups.” In a sense therefore, whether or not the judiciary enjoys
a high credibility rating within the society, the results achievable remain the same.

The questions asked earlier and the concerns highlighted above provide focus for
some of the issues that have historically agitated political science scholars and which they
have tried to capture in some coherent theory. My intention here is not to analyze the
growing judicialization of politics and global expansion of judicial power which allows
the courts to have the final word in several generally contentious political dilemmas. My
immediate concern at this point is to provide an analysis of adjudication from a political

science perspective. In this regard, David Robertson identifies three distinct models by

22 Ran Hirschl, “The Struggle for Hegemony: Understanding Judicial Empowerment through
Constitutionalization in Culturally Divided Polities” (2000) 36 Stan J Int’l L 73 at 75.
208 | bid.
204 See for example Basil Ugochukwu, “The Pathology of Judicialization: Politics, Corruption and the
Courts in Nigeria” (2011) 4 Law & Dev Rev 58; Wen-Chen Chang, “Strategic Judicial Responses in
Politically Charged Cases: East Asian Experiences” (2010) 8 Int’1J Const L 885.
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which political science characterizes the judicial role. These are the realist, class and
orthodox models.?%

He associates the realist model with American traditions following such works as
Jerome Frank’s Law and the Modern Mind and Karl Llewellyn’s The Bramble Bush
which assume broadly that “legal decisions are never determined in any firm way by the
rules, precedents and arguments in the court. Rather a judge does, and must, come to his
decision intuitively, and then only rationalize it by the legal material.?®® This might be
characterized as a very strong version of realism. The class model argues that
“discretionary problems in law are solved by judges consulting their own notion of
‘public interest’, which is made up of a belief that the State must be protected from
danger, including ‘moral’ danger, that legislation should be limited in its effects on
property and other ‘bourgeois’ freedoms, and that a general political philosophy
associated with the Conservative party should prevail.”?°” Secondly, this model assumes
that “judges in so acting, are acting out of class-conditioned perspective, as agents of a
dominant socio-economic group. Thus, it is not so much the private and perhaps
idiosyncratic intuitions of judges unprovided with determinate law, but the deliberate and
systematic protection of a particular class that characterizes discretionary judgments.”2%®

Finally, the orthodox model Robertson says is hard to describe. Yet he identifies
three different assumptions upon which it is raised [1] Discretion does exist, because
statutes are sometimes vague, or precedents missing or conflicting. [2] Most judges most
of the time will try hard to stick within clear meaning of the statute or the guidance of
precedent. Some will from time to time try to develop the law to fit modern needs, but

this “public policy horse” is dangerous, to be ridden seldom and cautiously. [3] Where

‘difficult cases” do crop up, some judges will act from personal idiosyncrasy, but these

205 David Robertson, “Judicial Ideology in the House of Lords: A Jurimetric Analysis” (1982) 12 Brit J Pol
Sci 1.

206 | bid.

207 | bid at 2

208 1hid. See also Glendon Schubert, Political Culture and Judicial Behavior: Subcultural Analysis of
Judicial Behavior: A Direct Observational Study (Maryland: University Press of America, 1985); Thomas
A Cowan, “Group Interests” (1958) 44 Va L Rev 331.
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are mainly self-cancelling unsystematic quirks, not representing an intrusion of class
ideology, and too limited to fit the realist model of permanent intuition.?%°

Robertson foresees the difficulty, if not impossibility of testing these models. But
he decided to do so using empirical data. He started on the basic premises that judicial
decision-making in English Appellate Courts is partly discretionary and that where such
discretion exists, an individual judge’s voting “will be influenced by his beliefs and
attitudes inside a specifically legal and ‘professional’ ideology. This ‘ideology’ will vary
from judge to judge, and whether it is conservative or not, will be complicated both by
individual variation with respect to any one aspect of the ideology, and also by the
ideology having several aspects.”1°

But much more than the above, political science research into how in particular
the United States Supreme Court arrives at its decisions developed another distinct
model, called the attitudinal and associated by Frank Cross with both Jeffrey Segal and
Harold Spaeth.?!* This model is confrontational to orthodox legal scholarship on the same
subject. While orthodox legal research ascribes judicial decisions to reasoned judgment
on the basis of precedent or statute, and a consideration of the role of courts in the legal
system, political science theory, built on the attitudinal conception of decision-making
holds that “a judge’s decision depends primarily upon her individual political ideology
and the identities of the parties.”?'?> Some even go as far as suggesting that legal goals
have essentially no effect on Supreme Court behavior and that jurisprudence is entirely
result-oriented.?'® Cross puts the stalemate between legal and political science research in
this area in context when positing that:

Legal scholars cannot ignore this political science research on grounds of
social scientific weakness. To the contrary, political scientists have

209 | bid.

210 Robertson, supra note 204 at 4.

211 Frank B Cross, “Political Science and the New Legal Realism: A Case of Unfortunate Interdisciplinary
Ignorance” (1997-1998) 92 Nw U L Rev 251; see also Spaeth, supra note 188; Jeffrey Segal, “Separation-
of-Powers Games in the Positive Theory of Congress and Courts” (1997) 91 Am Pol Sci Rev 28.

212 | bid at 253.

213 | bid.
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produced abundant support for the attitudinal model, far more than legal
scholarship have mustered on behalf of more traditional legal models.
While legal scholars may ignore political science research because it is
inconvenient, its results strike at the central underpinnings of conventional
legal research. Ignoring the political science research will not make its
results disappear. If legal scholars fail to confront the attitudinal model,
the resultant legal research will appear increasingly irrelevant and
agennesic.?4

Deriving from the above concerns, there is a strong likelihood that political
considerations may influence human rights adjudication. That possibility is not restricted
in time or space and for that reason could also be a concern in the Nigerian context. As an
issue of practical significance, the main question in judicial review is the actual
government branch - legislative, executive or judicial - that qualifies to issue the last
word on specific policy choices. The courts cannot very much run away from the political
calculation that answering this question engages. Therefore, this theoretical thread is
relevant to my research and | will demonstrate this relevance through case-law in

subsequent chapters of this research.

2.2.3. Self-Interest and Adjudication: The Public (Rational) Choice Model
Just as has been done with political science research, similar efforts have been devoted to

understanding judicial behavior when applying the tools of economic research. | may not
explore all the ramifications of those efforts in this study. Therefore | have chosen for a
brief consideration the public (or rational) choice theory popularized by Anthony Downs
as the economic theory of political action?®® as well as Richard Posner’s “positive
economic theory of judicial behavior.”?!® Downs’ theory is relevant only in so far as it

took account of shortcomings in previous economic research before his which treated

214 |bid at 254.

215 Anthony Downs, “An Economic Theory of Political Action in a Democracy” (1957) 65 J Pol Econ 135;
see also Rafael Gelly & Pablo T Spiller, “A Rational Choice Theory of Supreme Court Statutory Decisions
with Applications to the State Farm and Grove City Cases” (1990) 6 J Law, Econ & Org 263.

216 Richard Posner, “What do Justices Maximize? (The same Thing Everybody else does)” (1993) 3 Sup Ct
Econ Rev 1.
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government action “as an exogenous variable, determined by political considerations that
lie outside the purview of economics.”?!’ His own theory therefore sought to integrate
government with private decision-makers in a single general equilibrium theory.?® In
applying his theory here, courts are viewed (as | have earlier indicated) as being a part of
the government whose actions are suitable for consideration using the theory as are all the
other branches of government.

Downs’ theory goes something like this: There is an assumption that the proper
function of government is to maximize social welfare. There are difficulties associated
with defining ‘social welfare” and discovering the means of maximizing it. Even if it is
possible to define social welfare and could agree on the methods of maximizing it, “what
reason is there to believe that the men who run the government would be motivated to
maximize it?”?%°

Downs would rather the government is treated as part of the division of labor in
which every agent has “both a private motive and a social function.”?° He cited the
example of a Coal-Miner whose social function is removing coal from the ground and
who is motivated to carry this out by his desire to earn income, not by any desire to
benefit others. Similarly, Downs argues, every other agent in the division of labor carries
out his social function primarily as a means of attaining his own private ends: the
enjoyment of income, prestige, or power. “Much of economic theory consists in essence
of proving that men thus pursuing their own ends may nevertheless carry out their social
functions with great efficiency, at least under certain conditions.”?%

As the public choice theory, Downs’ analysis could also be turned the other way
round: “although people acting in the political market place have some concern for

others, their main motive, whether they are voters, politicians, lobbyists, or bureaucrats,

217 Downs, supra note 214 at 135.
218 |pid.
219 1bid at 136.
220 |pid.
221 1bid.
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3.2. Human Rights Practices in the Colony
It is useful to situate the development of human rights in Nigeria in its historical context

because this furthers the reflection upon one of the sub-questions dealt with in this
research. That question is whether the performance of the courts in human rights cases
does not owe in part to the country’s colonial experiences. As an extension of that
inquiry, I will also examine in this chapter the social and political events that shaped the
constitutionalization of human rights in the country on the eve of its independence as well
as the impact of military intervention on the judicial enforcement of human rights in

Nigeria.

Generally speaking, human rights are a form of social expression. They are often
described as universal in both character and application.3® What this implies is that
human rights exist in all places at all times and that specific local factors constitute no
barriers to their recognition. Yet the question whether human rights resonate in equal
measure and in a universal sense notwithstanding culture and creed is essentially an
unsettled one.3%® While on the one hand the impact of human rights both nationally and
internationally necessitates efforts to universalize their norms and practices, some

opinions tend to question such efforts, and in the process they seem to relativize the very

305 1t appeared to be the main goal of the Universal Declaration of Human Rights of 1948 to proclaim the
inevitability of this assertion. See Hurst Hannum, “The Status of the Universal Declaration of Human
Rights in National and International Law (1995-1996) 25 Ga J Int’l & Comp L 287; Mary Ann Glendon,
“Knowing the Universal Declaration of Human Rights” (1997-1998) 73 Notre Dame L Rev 1153.

306 David Kinley, “Human Rights, Globalization and the Rule of Law: Friends, Foes or Family?” (2003) 7
UCLA J Int’l L & Foreign Aff 239, Robert Sloane, “Outrelativizing Relativism: A Liberal Defense of the
Universality of International Human Rights” (2001) 34 Vand J Transnat’l L 527, Jack Donnelly, “Cultural
Relativism and Universal Human Rights” (1984) 6 Hum Rts Q 400, Rhoda Howard, “Cultural Absolutism
and the Nostalgia for Community” (1993) 15 Hum Rts Q 315, Bonny Ibhawoh, “Between Culture and
Constitution: Evaluating the Cultural Legitimacy of Human Rights in the African State” (2000) 22 Hum
Rts Q 838, Jason G Morgan-Forster, “Reverse Moderate Relativism Applied: Third Generation
International Human Rights from an Islamic Perspective” (Bepress Legal Series, Paper No. 235, 2004)
Online: <http://law.bepress.com/expresso/eps/235>, Sonia Harris-Short, “International Human Rights Law:
Imperialist, Inept and Ineffective? Cultural Relativism and the UN Convention on the Rights of the Child”
(2003) 23 Hum Rts Q 130.
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dialogue about rights.®° Yet others think it is only through a multi-cultural understanding

that the universalism of rights can acquire a more global resonance.3%

If we agree that the colonial administration met local structures on the ground
even if they were underdeveloped when colonial rule was first introduced in Nigeria, the
next line of inquiry relevant to this research is whether those local structures had
ingredients paralleling what is known in newer times as human rights and fundamental
freedoms. There is no agreement in the literature regarding this as well. While some
scholars insist that human rights as it is known today is alien to African indigenous legal
mechanisms,3® others hold a contrary opinion, contending instead that human rights and

other notions of justice did exist in various African cultures prior to colonization.3°

However, the manner in which colonization was conducted and its disruptive
impact on indigenous social, political and legal systems®!! repose some salience on these

opposing views. They also have implications for colonial attitudes to human rights as

307 Jack Donnelly, “Human Rights and Human Dignity: An Analytic Critique of Non-Western Human
Rights Conceptions” (1982) 76 Am Pol Sci Rev 303; Rhoda Howard & Jack Donnelly, “Human Dignity,
Human Rights and Political Regimes” (1986) 80 Am Pol Sci Rev 80. For a critique of their position see
Makau wa Mutua, “The Banjul Charter and the African Cultural Fingerprint: An Evaluation of the
Language of Duties” (1994-1995) 35 Va J Int’l L 339 at 356.

308 Nsongurua Udombana, “Human Rights, Eurocentrism, and Africa: Towards a Multicultural Dialogue”
in Chima C Nweze et al., Beyond Bar Advocacy: Essays in Honour of Anthony Mogboh, SAN (Lagos:
Odede Publishers, 2010).

309 Donnelly, supra note 306. See further Rhoda Howard, “Group Versus Individual Identity in the African
Debate on Human Rights” in Abdullahi An-Na’im & Francis M Deng eds., Human Rights in Africa: Cross-
Cultural Perspectives (Washington DC: Brookings Institution Press, 1990).

310 Mutua, supra note 306. See also Tunji Abayomi, “Continuities and Changes in the Development of Civil
Liberties Litigation in Nigeria” (1991) 22 U Tol L Rev 1036 at 1037 (*“...some African social and political
scientists, scholars, human rights activists, and lawyers have come up with an African concept of human
rights which flows from the culture and values of Africa. This group posits that the immateriality of
individual rights in Africa exists because of Africa’s predominantly communal culture. Africans, they
argue, readily subject themselves to the dictates of the community which they generally voluntarily accept
as controlling over individuals.”) Yet not all African scholars share this view of a “rather romantic view of
the existence and protection of human rights in traditional African societies” which languished under
feudalism and the penetration of Islamic religion. The question was therefore asked where one can find “the
right to life when stealing the goods of the Lord could be sanctioned by death born under feudalism and
Islam.” Osita Eze, Human Rights in Africa: Some Selected Problems (Lagos: Nigeria Institute of
International Affairs & Macmillan Nigeria Publishers Limited, 1984).

311 See James Q Whitman, “Western Legal Imperialism: Thinking about the Deep Historical Roots” (2009)
10 Theoretical Inquiries in Law 305.
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well as the factors justificatory of their recognition in the constitutions with which
political independence was established in Nigeria and elsewhere in Africa. What is
undeniable is that several indigenous customs and practices which the colonial authorities
said were inconsistent with the “civilization” that they intended for the colonies were
abolished. Where this was not the case, the continued application of such customs was

made contingent upon their passing some stringent validity tests.3!?

The question whether human rights practices were observed in pre-colonial
Nigeria or whether their origins derive from the culture of the colonizing power, as is
claimed in some quarters,®® seems to be a postcolonial one too. Because assuming
human rights originated from the culture of Britain there was little evidence of that in the
conduct of the colonial regime nonetheless. Colonialism itself was antithetical to the very
notion of human rights. According to Howard “There were absolutely no guarantees of
fundamental human rights in the colonial period.”®** Not only was the practice viewed as

deleterious in this manner, in addition, the way the colonial government conducted its

312 In British Africa, the most prominent of those tests was the one requiring that customary law which was
repugnant to natural justice, equity and good conscience or incompatible either directly or by implication
with any written law for the time being in force shall not be observed by any court. Such customary law
could also be struck down if contrary to public policy. See for example Section 18(1) of the High Court
Law of Anambra State 1987. Nigerian courts have not been hesitant in striking down customs that they
consider repugnant. In Okonkwo v Okagbue, [1994] 12 NSCC at 40 the Supreme Court held that a custom,
which allowed the surviving sisters of a man who died 30 years earlier to marry a wife for him and raise
issues in his name, was repugnant to natural justice equity and good conscience. Similarly in Eugene
Meribe v Joshua Egwu, [1976] 3NSCC at 23 the court decided that it was repugnant to natural justice,
equity and good conscience for a woman to be married to another woman. See generally Uche Ewelukwa,
“Posthumous Children, Hegemonic Human Rights and the Dilemma of Reform — Conversations across
Cultures” (2008) 19 Hastings Women’s L J 211.
313 Jack Donnelly, Universal Human Rights in Theory and Practice (New York: Cornell University Press,
1989) at 79 where he argues that “Recognition of human rights simply was not the way of traditional
Africa” and that “human rights are centrally linked to ‘modernity’ and have been (and remain) specially
connected to the political rise and practices of ‘the West.”” See also Donnelly, supra note 306 at 303.
314 Rhoda Howard, “Legitimacy and Class Rule in Commonwealth Africa: Constitutionalism and the Rule
of Law” (1985) 7 Third World Q 323 at 325.
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rule removed whatever doubts may have existed that it was ambivalent to the very idea of

human rights within the colonized territories.3'®

There is an abundance of evidence in the literature that the practices of the
colonial power in Nigeria did enormous violence to the pretense that [1] they had a
civilizing mission and [2] that they were coming from a liberal culture. None of these two
claims could be supported by happenings on the ground throughout the colonial period.
Rather the abuse to which the colonial administration put its powers in Nigeria as well as

elsewhere in Africa and even beyond is very well documented.3°

The colonial authority disdained dissent and crushed every protest of the natives
with brutal force.®!” They did not respect freedom of expression either and imprisoned

without charge or deported those whose views threatened the colonial establishment.3

315 See Carey, supra note 76 at 65 where he states that socialization in colonial territories was “impelled by
colonial subjugation and hypocrisy.” See also Nsongurua Udombana, “Mission Accomplished? An Impact
Assessment of the UDHR in Africa” (2008) Hamline J Pub L & Pol’y 335 at 346 (arguing that
“Colonialism altered the traditional balance of power, created ethnic divisions and introduced a cultural
dichotomy detrimental to African natives”).
316 In Kenya like in Nigeria, the colonial government imposed emergency conditions at the drop of the hat
under which pretext it detained anti-colonial agitators without trial or bail. See for example Mary Dudziak,
“Working toward Democracy: Thurgood Marshall and the Constitution of Kenya” (2006) 56 Duke L J 721
at 738. In India “The British deprived the colonial subjects of basic political and economic rights, the
independence of the country was lost and its economy was mortgaged to the needs of British Industrial
development. It was inevitable for the Indians to fight for their rights.” Justice BN Srikrishna, “Pre British
Human Rights Jurisprudence” (2010) 3 NUJS L Rev 129 at 130. See also Satish Kumar, “Human Rights
and Economic Development: The Indian Tradition” (1981) 3 Hum Rts Q 47.
817 Robert Seidman, “Administrative Law and Legitimacy in Anglophone Africa: A Problem in the
Reception of Foreign Law” (1970) 5 Law & Soc Rev 161 at 168 (“The other face of imperial rule was brute
force. When available resources did not permit its actuality, its illusion acted as surrogate. The lonely
British Resident in Northern Nigeria had to maintain his position by constant reminders of the mailed fist
behind his back. Pomp and circumstance-grandly accoutred governors, fife and drum corps, the deliberate
creation of a vast gulf between the cantonments and the African town-played surrogate to legal-rational
legitimacy™).
318 John W Skelton Jr. “Standards of Procedural Due Process under International Law Vs. Preventive
Detention in Selected African States” (1979-1980) 2 Hous J Int’l L 307 at 314. See also Howard, supra
note 309 at 325 where she stated that “preventive detention and exile were used by the British whenever it
was felt necessary... Sedition laws were routinely used in order to control political protest, especially in the
press, and were much more restrictive in Africa than in Britain itself.”
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Segregation was as well vigorously pursued by the colonial government.®'® In some areas
the best and most fertile lands were seized from the natives and given to foreigners who
turned to local labor extorted through brutality to cultivate them.3?° The colonial regime,
to enhance the penetration of its authority either destroyed or undermined indigenous
governance structures and imposed “quasi liberal institutions, which were generally
underdeveloped, whose institutions were designed more for economic exploitation than

‘civilizing’ the population.”®?! As a result:

The quasi-democratic institutions — supported by authoritarian coercion
used to impose ultimate colonial control — posed such problems as double
sovereignty, dual legal systems, and cultural misunderstandings. The
establishment of European-style, colonial legal systems generally resulted
in two legal (and political) cultures operating concurrently, a European...
system imposed on the pre-existing or modified, indigenous legal system.
Neither [of the two] really communicated or integrated with the other in a
coherent or comprehensible way.??

In Nigeria’s case, the position of the colonial authority was no less untenable as Britain

which colonized the country signed to be bound by the European Convention on Human

319 Lord Frederick Lugard, first Commissioner of the Northern Nigeria Protectorate and upon the
amalgamation of Southern and Northern Nigeria in 1914, the country’s first Governor-General justified
colonial segregation in the following words: “On the one hand the policy [of segregation] does not impose
any restriction on one race which is not applicable to another. A European is strictly prohibited from living
in the native reservation, as a native is from living in the European quarter. On the other hand, since this
feeling exists, it should in my opinion be made abundantly clear that what is aimed at is a segregation of
social standards, and not a segregation of races. The Indian or the African gentleman who adopts the higher
standard of civilization and desires to partake in such immunity from infection as segregation may confer,
should be as free and welcome to live in the civilized reservation as the European, provided, of course, that
he does not bring with him a concourse of followers. The native peasant often shares his hut with his goat,
or sheep, or fowls. He loves to drum and dance at night, which deprives the European of sleep. He is
skeptical of mosquito theories. ‘God made the mosquito larva,” said a Moslem delegation to me, ‘for God’s
sake let the larva live.” For these people, sanitary rules are necessary but hateful. They have no desire to
abolish segregation.” Lord Frederick Lugard, The Dual Mandate in British Tropical Africa (London:
Routledge, 1965) at 149-150.

320 Dudziak, supra note 315 at 739. See also Seidman, supra note 316 at 170 (“In addition, the
administration had to allocate land for the benefit of British interests. In East and Central Africa, the best
land was sold to settlers without very much to the interests of Africans”).

321 Carey, supra note 76 at 65.

322 |bid.
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Rights and Fundamental Freedoms which was adopted in Rome on November 4, 1950
but came into force in 1953.3%3 Britain’s position was awkward because at the same time
that Europe produced this Convention to improve the human rights situation in the
countries of that region, it ranked among several European countries that practiced
colonialism which was understood in different parts of the world at that time as

constituting gross and systematic abuse of human rights of native populations.3?

According to Heyns, “[A]frica and the other parts of the colonized world were far
away, and it was felt that if adherence to the Convention was perceived to interfere too
much with the control of States Parties over their colonies, it would impede on the wide
acceptance required to achieve the objectives of the Convention in Europe”3? To avoid
this possibility, the Convention contained what has been described as the “Colonial
Clause™3?® which allowed a ratifying state the discretion, by a declared notification, to
extend the Convention to all or any of the territories for whose international relations it

was responsible,®?” but with due regard to local requirements.>?

The United Kingdom actually filed a declaration under this article allowing the
Convention to apply to most of its colonies in Africa in the 1950s and 1960s, thereby
“undertaking a legally binding obligation to bring the legal systems of most of its African
territories into conformity with the Convention, and could be subjected to inter-state
complaints before the European Commission if it did not do so.”%?® But this development

did not have much impact on the human rights situation in the territories concerned.3*

823 ETS 5, 213 UNTS 222, entered into force Sept. 3, 1953, as amended by Protocols Nos 3, 5, and 8 which

entered into force on 21 September 1970, 20 December 1971 and 1 January 1990 respectively.

324 Christof Heyns, “African Human Rights Law and the European Convention” (1995) 11 S Afr J Hum Rts

252 at 254.

325 | bid.

326 | bid.

327 Art. 63(1)

328 Art. 63(3)

329 Heyns, supra note 323 at 255.

330 |bid. In this regard, Nwabueze’s postulations would seem therefore very strange and unsupportable. He

acknowledged that the encroachment upon private rights under British colonial administration in Nigeria
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Rather there was an intensification of brutality on the native populations whose political

leaders, on their part, were not indifferent to the collective yearning for change.

The decision of the British colonial government to grant Nigeria political
independence in 1960 therefore followed several Constitutional Conferences held in
London. One of such conferences was held in 1953 where the issue of incorporating a
Bill of Rights for Nigeria was raised for the first time.3*! At that time, the Secretary of
State for Colonies was Oliver Lyttelton (later Lord Chandos). The Action Group (AG)
which controlled the government of Western Nigeria at the time sought to accelerate
Nigeria’s progress towards independence and therefore withdrew its support for the
Macpherson Constitution of 1951.3%2 The party’s action plunged the country into a

political crisis, prompting the scheduling of the 1953 Conference to resolve it.33

That Conference dealt with two major issues: the form of government for Nigeria
and the timetable for independence. Integral to the discussion on form of government,
particularly with their preference for the federal system, the AG and the National Council
of Nigeria and the Cameroons (later National Council of Nigerian Citizens) (NCNC)

proposed the inclusion of a bill of rights in the constitution. According to Parkinson,

The impetus for the bill of rights came from Awolowo [leader of the AG],
a teacher and trade union leader who studied law in London before
returning to Nigeria to practice law and pursue a political career. The
Action Group’s federal proposal anticipated directly elected seats in the

did not go “beyond what the exigencies of administering a colonial territory demanded.” Therefore, “the
law of sedition, for example, has had to be made harsher and be more rigorously enforced than in Britain in
order to guard against the possibility that the relatively small politically articulate section of the population
might exploit the natural resentment against colonialism to incite the populace to disaffection.” His next
line that “apart from such cases it might be said that civil liberties were up to the time of internal self-
government no less ample in many of the British dependencies than in Britain itself” is open to question, at
least with reference to Nigeria. See Nwabueze, supra note 158 at 119.
31 Charles Parkinson, The Emergence of Domestic Human Rights Instruments in British Overseas
Territories (London: Oxford University Press, 2009) at 135. Also available online:
<http://www.oxfordscholarship.com/oso/private/content/law/978019... >
332 | bid.
333 |bid. See also Solomon Ukhuegbe, Human Rights Decision-Making in Emergent Courts: The Supreme
Court of Nigeria, 1961-2000 (PhD Dissertation, Osgoode Hall Law School, 2009, 138) [unpublished].
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federal legislature based on population, meaning that half of the seats
would be in the Northern Region. Awolowo had the ambition to be leader
of Nigeria and he knew that to attain this position he had to win a
proportion of Northern electorates. But the Northern People’s Congress
actively restricted other political parties campaigning in the North.
Awolowo, a skilled lawyer who used the law as a weapon to be employed
for political advantage, saw the bill as a mechanism that would allow the
Action Group to campaign freely in the North.33

Lord Chandos refused to allow a discussion of the proposal to include a human rights
provision in the constitution and there is no record of this in the official report of the
Conference.®® In fact, his recollection of those events showed how trivially he had

handled that proposal. In his own words:

...[A] member representing a not very important group asked that the
Charter of Human Rights should be incorporated in the constitution. |
replied by saying that they could put ‘God is Love’ into the constitution if
they so wished, but not while | was in the chair. | had the prestige of
Nigeria too much at heart to wish that general ethical aspirations should be
attached to the laws and constitution... If the constitution appeared to
subscribe to the idea that freedom was absolute and unlimited it would
merely make Nigeria look ridiculous, which | would not stomach.33

334 | bid at 136

335 Ukhuegbe, supra note 332 at 138. See also Report by the Conference on the Nigerian Constitution held
in London in July and August, 1953 Cmd 8934 (London: HMSO, 1953). Tekena Tamuno, “Separatist
Agitations in Nigeria since 1914 (1970) 8 J Modern Afr Stud 563.

336 |bid. There are perhaps two main reasons the agitation for the incorporation of a Bill of Rights in the
Constitution did not appeal much to the colonial government. In the first instance, doing so would undercut
its raison d’étre and provide important incentives for pro-independence agitators. Secondly, the British did
not have a written constitution and therefore no tradition of written bill of rights. In fact what is well known
is the derision with which English lawyers and legal experts of that era regarded written bills of rights or
other documents to similar effect. The most popular among them perhaps was Jeremy Bentham’s riposte to
the French Declaration of the Rights of Man issued by revolutionaries that brought down the French ancien
regime. In Bentham’s words: “Look at the letter, you find nonsense — look beyond the letter, you find
nothing...Natural rights is simple nonsense: natural and imprescriptible rights, rhetorical nonsense —
nonsense upon stilts. But this rhetorical nonsense ends in the old strain of mischievous nonsense: for
immediately a list of the pretended natural rights is given, and those are so expressed as to present a view of
legal rights.” Similarly, the Simon’s Commission on the Indian Constitution which treated similar calls for
the inclusion of human rights guarantees in the Indian constitution contained the following: “Many of those
who came before us have urged that the Indian Constitution should contain definite guarantees for the
rights of individuals in respect of the exercise of their religion and a declaration of the equal rights of all
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It is a fact well settled by historical accounts that human rights were first
constitutionalized in Nigeria because of fears expressed by minority ethnic groups about
the risk to them in a post-colonial Nigeria in which the majority groups were already
jostling for domination.¥” The agitation of the minorities became noticeable at the 1957
Constitutional Conference. It was then dressed up as a demand for new states for the
minority ethnic groups. Their thinking was that with their own states, they could

participate actively and without fear in the affairs of an independent Nigerian state.

It was, however, realized by participants at that Constitutional Conference that
this particular solution may protract minority fears rather than address them satisfactorily.
In fact, “It was realized... that it would be impossible, in view of the heterogeneous
nature of the Nigeria society to meet all these fears by the creation of new states because
irrespective of the number of states created, minorities would always remain”3%® The
Conference instead resolved that a Commission be established to look into the fears of

the minorities and recommend ways of allaying them.33°

The Commission, chaired by Sir Henry Willink, recommended the entrenchment
of fundamental human rights in the proposed constitution to counteract those minority
fears. At the same time, the Commission’s justification for this suggestion betrayed its

misgivings about its overall efficacy when it said “Provisions of this kind in the

citizens. We are aware that such provisions have been inserted in many constitutions, notably in those
European States formed after the War. Experience, however, has not shown them to be of any great
practical value. Abstract declarations are useless, unless there exists the will and the means to make them
effective.” See generally SA de Smith, “Fundamental Rights in the New Commonwealth (1) (1961) 10
Int’l & Comp L Q 83 at 84-85. See also Godfrey Amachree, “Fundamental Rights in Nigeria” (1965) 11
Howard L J 463 at 476.

337 See Nwabueze, supra note 158 at 117. Ken Saro-Wiwa, Genocide in Nigeria: The Ogoni Tragedy (Port
Harcourt: Saros International, 1992) at 22. Philip C Aka, “Prospects for Igho Human Rights in Nigeria in
the New Century” (2004) 48 Howard L J 165 at 175. David Lavan Grove, “The ‘Sentinels’ of Liberty? The
Nigerian Judiciary and Fundamental Rights” (1963) 7 J Afr L 152. Okonkwor, supra note 155; Aka, supra
note 4.

338 SA Oretuyi, “The Nigerian Attempt to Secure Legal Representation by a Bill of Rights: Has it Achieved
its Objective?” (1975) 17 Malaya L Rev 149 at 150.

339 1bid.
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constitution are difficult to enforce and sometimes difficult to interpret. Nevertheless, we
think they should be inserted. Their presence defines beliefs widespread among
democratic countries and provides a standard to which appeal may be made by those

whose rights are infringed.”34

This solution to the fears of the minorities stands to reason, admittedly, not
because it lacked justification but because it provided the minorities no protection that is
not available to the majorities as well. Its goal seems clearly similar to that ascribed to
Article 27 of the International Covenant on Civil and Political Rights®*! which ostensibly
was inserted to address the rights of minorities within national borders but which Anghie
says “purports to protect the rights of minorities, [but] is based, significantly, on the
rights of individuals belonging to minorities and, does little to protect minorities as a
collectivity’”®* In fact the human rights provisions suggested for inclusion in the
constitution by the Willink’s Commission as with Article 27 provided little more than the
rights which those provisions say are available to everyone, majority and minority alike,

in effect endorsing the assimilation of minorities into the “universal state”343

As it transpired, human rights provisions were incorporated into the Nigerian

constitution in 1958 and were retained in both the Independence Constitution of 1960 and

340 Report Of The Commission Appointed To Inquire Into The Fears Of The Minorities And The Means Of
Allaying Them Cmd 505 (London: HMSO, 1958). The Terms of Reference given to the Commission
included the following: (1) To ascertain the facts about the fears of minorities in any part of Nigeria and to
propose means of allaying those fears, whether well or ill founded; (2) To advise what safeguards should be
included for this purpose in the Constitution of Nigeria; (3) If , but only if, no other solution seems to the
Commission to meet the case, then as a last resort to make detailed recommendations for the creation of
one or more new States, and in that case:- (a) to specify the precise area to be included in such State or
States; (b) To recommend the Governmental and administrative structure most appropriate for it; (c) To
assess whether any new State recommended would be viable from an economic and administrative point of
view and what the effect of its creation would be on the Region or Regions from which it would be created
and on the Federation.
341 International Covenant on Civil and Political Rights GA Res 2200A (XXI), 21 UN GAOR Supp (No 16)
at 52, U N Doc A/6316 (1966).
342 Anthony Anghie, Imperialism, Sovereignty and the Making of International Law (Cambridge:
Cambridge University Press, 2005) at 206.
343 James Crawford, “The Right to Self-Determination in International Law: Its Development and Future”
in People’s Rights 24 (Philip Alston ed., 2001).
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the Republican Constitution of 1963. The guarantees were in sixteen sections including
the interpretative section.®** Under those provisions, the following rights were protected:
the right to life,®* freedom from torture and from inhuman or degrading treatment or
punishment,3# freedom from slavery or servitude®*’ and the right to personal liberty.34®

350 freedom of

Others were the right to fair trial,®*° right to private and family life,
conscience and religion,®? the right to freedom of expression,®? the right to peaceful
assembly and association®? and the right to freedom of movement.®>* Equally protected
were the right to freedom from discrimination®® and the prohibition on compulsory

acquisition of personal property except on the fulfillment of certain conditions.>*

These provisions contain the seeds upon which a truly stable, just and functioning
state could be built. But political independence brought with it challenges which could
not be dealt with using mere idealistic constitutional promises. The provisions in the
constitution guaranteeing fundamental human rights had to confront a peculiar society
and its social and political context. In resolving the question of harnessing a fragile
society and keeping alive the potentials for progress in post-Independence Nigeria, the
country had to engage with the skepticism imagined by the Simon’s Commission on the
Indian Constitution which is captured in its view that “Abstract declarations [of human

rights] are useless, unless there exists the will and the means to make them effective.””3’

345518 — 33.
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36519,
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38521,

39522,

305 23.

®lg24,

352 5 25,

33 5 26.

345 27.

355 28.

36529

357 parkinson, supra, note 330. See also Aldo Zammit Borda, “Constitutional Law in the Commonwealth: A
Brief Comparative Analysis” (2009) 18 Commonw Lawyer 37. The author here says the failure to translate
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3.3. Human Rights Practices in the Post-Colony
The question that engages my attention at this juncture is how the newly independent

Nigerian state applied lessons derived from this socio-political background to deal with
everyday human rights complaints immediately after independence. In particular, how
challenging was it to move from colonialism which denied human rights to a post-
colonial period that gave those rights constitutional prominence? If there were challenges

at all, what was the nature of those challenges?

It is quite clear that there were challenges to human rights protection immediately
following Nigeria’s independence. For one, there did not seem to be the will or the
means to translate human rights guarantees in the 1960 Independence Constitution into
tangible and effective safeguards in practice. Several contradictions linked to the
peculiar social and political character of the country that had been carefully overlooked in
the desperate efforts to achieve independence rose up quickly to challenge a very fragile
post-independent state. But more importantly, the nature of the constitutional regime
delivered at independence, which model was applied in all the African British colonies
played into the hands of the political and legal elite that replaced the departing colonial
powers. This resulted in what seemed like a stark unpreparedness of the said elite for the
challenges of post-colonial government reconstruction. These challenges, and even more,
persisted well after the promulgation of the 1963 Republican Constitution that repeated

those human rights guarantees in a wholesome fashion.

Steven Pfeiffer provides a detailed treatment of some of the challenges in
question.®®® Though his intervention was set on similar events as they unfolded in British
East Africa (comprising Kenya, Tanzania and Uganda), it could actually also be
extrapolated to the same events as they occurred elsewhere in Africa, especially Nigeria.

fundamental rights in constitutions to subsidiary legislation enforceable by the courts is accounted for by
three major factors: the lack of political will, the lack of capacity/resources and lack of awareness.

38 Steven B Pfeiffer, “The Role of the Judiciary in the Constitutional Systems of East Africa” (1978) 16 J
Modern Afr Stud 33.
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It accounts for both the paradoxes and incongruities®>®

of the constitutional system
bequeathed to these countries by British colonial authorities at independence and how
those would go on to shape the future situation of those issues in the latter histories of the

countries studied.

The first issue addressed by Pfeiffer is that of the exact location of human rights
in the constitutional framework of the newly independent post-colonial states. There
already existed at the time when the countries he studied became independent two
possible templates that could be adopted to deliver human rights guarantees and regulate
their enforcement. The first was to have a “written, justiciable, fundamental human rights
in the constitution, as in the United States”*®® while the second was to have fundamental
human rights “protected by the free expression of the national political will in parliament,
as in the United Kingdom.”*®! In all the countries of interest, including Nigeria, the
colonial government opted for the first template as their independence constitutions

contained guarantees of fundamental human rights.

By Pfeiffer’s account, this threw up “basic and numerous” differences in both
opinion and the practice of constitutional law. The first and perhaps most fundamental
was that the British which had ruled throughout colonization did not have any history of
constitutionalized rights or a history of judicial review while in the United States system,
“almost every national political issue becomes to some extent a question of interpretation
by the federal courts...”*®? Thus Britain maintained her own constitutional arrangement
for the former colonies but now in written form, otherwise known as the ‘Westminster
model” export. The system was so-called because notwithstanding the insertion of human

rights in written constitutions of the post-colonies, it still “established legislative,

359 |bid at 36.

360 |bid at 33

361 bid. Pfeiffer laments the failure of those responsible for this constitutional process in the late 1950s and
early 1960s to look hard enough for alternative constitutional arrangements among those existing in non-
Western industrial or traditional African societies.

%2 |bid at 34
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executive, administrative, and judicial institutions along lines roughly equivalent to those
in England.”®® This left the post-colonial states in a situation where the courts took on
roles that they had not performed throughout the colonial period. Rather than bend
always to the will of the legislative majority as under colonialism, courts in the post-
colonial state became “structurally positioned to occupy a position of substantial political

significance at the apex of national government.”3%*

For the courts, this was an unusual break in orientation. While they were given a
constitutional status and role unlike that of federal courts in the United States after the
Supreme Court decision in Marbury v Madison, they were thoroughly imbued with the
formal conservatism of the legal and judicial culture of England, and manned by
individuals who believed that the separation of the courts from politics was a very
important value indeed.*®® Howard offered insights corroborative of this view and
identified the training received by Commonwealth African lawyers as a major factor. She
argues that most of the lawyers had been steeped in the British tradition whose major
distinguishing characteristic is that “while lawyers respect and advocate judicial review
and the rule of law, they do not take a legally ‘activist’ position. British-trained lawyers

and judges tend to defer to the legislature and executive in matters of legal substance.”%

Besides training, the post-colonial judiciary also carried over personnel who had
served the colonial regime with insuperable zeal %’ In that case, my earlier discussion of

the relevance of the role of judges from one regime to another and the position of judges

363 | bid at 35

364 | bid.

35 1bid at 36. See also Chief FRA Williams, “Fundamental Rights and the Prospect for Democracy in
Nigeria” (1966-1967) 115 U Pa L Rev 1073 at 1083 where he states that “The courts in Nigeria, deriving
their tradition from the role of the British judiciary, naturally tend to take a restricted view of their function
in regard to the enforcement of fundamental rights and the Constitution of Nigeria.”

366 See Howard, supra note 313 at 336.

367 In fact because of the dearth of local personnel, the Nigerian judiciary after independence continued
until many years thereafter to be dominated by British judges who were required to operate a written
constitution with a Bill of Rights though Britain had no history or practice that it could refer to in that
direction.
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in the process is very useful here. Not only were a disproportionate majority of the judges
in Nigeria at independence non-Nigerian, they were mostly the same judges that had
helped the colonial government in implementing all of its objectionable laws and
policies. As with latter day transitional arrangements in which it is unprofitable to invest
much hope in judges that had helped authoritarianism in the past to immediately reverse
that tradition, this feeling held true for Nigeria’s immediate post-colonial judges. Their
colonial adjudicatory philosophy continued to inform their decisions after independence.
In Nigeria and Kenya at independence, for instance, “the courts and legal systems

became closer to English common law than they had been under British colonial rule.””3®

Further, however much training, personnel and legal tradition negatively
influenced the conduct and attitude of post-colonial Nigerian judges to constitutional
interpretation and response to textualized human rights, other factors were also
implicated. A significant one concerned politics and ethnic relations, particularly the
latter, which though it had been noticeable throughout the period of the struggle for
independence had been successfully kept in the background while the country presented a
united front to thwart colonialism. The political elite which took over at independence
continued papering over the cracks but only for a short while.

Clearly, the immediate post-colonial regime in Nigeria had both political (often
mixed up in ethnic) rivalries as well as intolerance of the political opposition in ample
proportions. In fact, to deal with the menace of the political opposition immediately after
independence, the governing elite had no qualms whatsoever reaching back to the tactics
of the departed colonialists. In doing so, that elite also exploited to dubious advantage
many of the anti-democratic laws passed during the colonial period which nevertheless

368 Sandra Fullerton Joireman, “Inherited Legal Systems and Effective Rule of Law: Africa and the
Colonial Legacy” (2001) 39 J Modern Afr Stud 571 at 577. See also Matthew Lange, “British Colonial
Legacies and Political Development” (2004) 32 World Dev 905; John R Schmidhauser, “Legal
Imperialism: Its Enduring Impact on Colonial and Post-Colonial Judicial Systems” (1992) 13 Int’l Pol Sci
Rev 321 at 331.
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had remained in the statute books.’®® Not uncharacteristically, various extraneous
political considerations began to intrude into judicial decision-making. For example, a
fragile post-colonial Nigeria had to be stabilized. And if this presented huge costs to
individual rights and democratic principles, so be it.3° As a result, the need to make the
country stable trumped whatever libertarian pretentions that may have heralded

independence.

This was a period of extreme turmoil in other parts of Africa as well. Most of the
other Commonwealth African states that attained independence at the same period as
Nigeria passed through teething nation-building challenges of their own.3"* Though it is
uncertain by how much and to what extent these developments interacted, and the level to
which what transpired in one country impacted happenings elsewhere, it is unarguable
that those events actually influenced one another. Not only did clear and present political
realities dictate the course of those events, the narrative also included the emergent
rhetoric of “African socialism” which was used to disengage human rights from

nationalism and national constitutions.®”> One of the major claims of this new

369 See for example Chris Ogbondah & Emmanuel Onyedike, “Origins and Interpretation of Nigerian Press
Laws” (1991) 5 Afr Media Rev 59 (describing the colonial roots of the Public Officers (Protection Against
False Accusation) Decree No 4 of 1984.) Such laws also included the Official Secrets Act, No 29 of 1962
and s 31 of the Southern Nigeria Criminal Code Act, 1990 and s 416 of the Northern Nigeria Penal Code,
1990. These two sections criminalize sedition.
370 See Karen Mingst, “Judicial Systems of Sub-Saharan Africa: An Analysis of Neglect” (1988) 31 Afr
Stud Rev 135 at 138 (“To achieve national integration, many African leaders urged the establishment of a
precise, albeit detailed, constitution. Fearing disorder and disintegration, they created safeguard clauses to
insure order and derogation clauses abrogating basic human rights in times of national disorder. The
maintenance of order was the responsibility of the executive, not the judiciary; legal safeguards could be
usurped by the executive and judicial remedies by-passed. Thus, at independence, instead of the judiciary
developing its own legitimacy, executive-inspired and defined political necessities took precedence”).
871 James CN Paul, “Some Observations on Constitutionalism, Judicial Review and Rule of Law in Africa”
(1974) 35 Ohio St L J 851 at 855 (where the author states that “Most independence [ African] constitutions
did not last long. They were soon formally scrapped or amended.”). Between January 1956 and December
2001 a report showed that 80 successful coups d’etat had taken place in Africa. Over the same period there
were 108 failed attempts as well as 139 reported attempts to violently overthrow a legitimate government.
A good number of those incidents occurred between 1960 and 1970. See Patrick J. McGowan, “African
Military Coups d’Etat, 1956-2001: Frequency, Trends and Distribution” (2003) 41 J Modern Afr Stud 339.
372 EI-Obaid & Appiagyie-Atua, supra note 83.
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nationalism was that “African society needed a new framework for government, faithful

to its traditional values, often referred to as African socialism’®"3

The rhetoric was typically incoherent as was to be expected from politicians
driven less by the demands of responsible leadership and more by the imperatives of
political survival. This catchphrase was defined to be “democratic socialism as conceived
by Africans in Africa, evolving from the African way of life and formulated in particular
terms as the continuing examination of the African society”*’* Expectedly, in specifying
its dimensions and especially what this brand of democracy meant, the leaders who
coined it chose what meanings appealed to them. Julius Nyerere, the late President of
Tanzania, for instance called it ujaama or familyhood in Swahili.*”® The objective of this
socialism, he said, was “To build a society in which all members have equal rights and
equal opportunities; in which all can live at peace with their neighbors without suffering
or imposing injustice, being exploited, or exploiting; and in which all have a gradually
increasing basic level of material welfare before any individual lives in luxury.”3"® But
the philosophy had detractors in equal measure who claimed that it was diluted as the
years passed by. A writer alleged that “Ujaama was intended to be pursued politically,
through the education and mobilization of peasants; instead it conforms with [sic] the

interests and methods of the bureaucratic bourgeoisie.”””’

On the other hand, Kwame Nkrumah, the equally late and iconic Ghanaian leader
called it consciencism which focused “on the necessary reconstruction of identity after

colonization3’® Other variations ranged from black African consciousness and pan —

373 Isaak | Dore, Constitutionalism and the Post-Colonial State in Africa: A Rawlsian Approach, (1996-

1997) 41 St Louis U L J 1302 at 1306.

374 See EI-Obaid & Appiagyie-Atua, supra note 83 at 825.

375 1bid.

376 Julius Nyerere, “Ujaama — The Basis of African Socialism” in Freedom and Socialism (London:

London University Press, 1968) at 170-171.

377 PL Raikes, “Ujaama and Rural Socialism” (1975) 3 Rev Afr Pol Econ 33.

378 Nkiruka Ahiauzu, “Naming Struggles: African Ideologies and the Law” (2007) 1 Afr J Legal Theory 24.
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Africanism to negritude and ubuntu.®”® While one could understand the need to forge
Afrocentric systems that spoke to the continent’s peculiarities, the lack of clear consensus
on the way forward persisted. And rather than these ideologies being built on popular
support, a major outcome of this brand of nationalism was the crystallization of
dictatorship across the continent. In Nigeria specifically, political fragility soon gave way

to the instability that the elite most feared.

At independence the country’s major political parties were organized mostly
along ethnic lines. As if the fears earlier expressed by the minority ethnic groups and
which led to the inclusion of human rights in the constitution had not existed at all, each
of the three major ethnic groups in the country (Hausa, Igbo and Yoruba) controlled the
political party that ruled its region. This development paralleled to a great extent Nagel
and Olzak’s competitive theory of ethnic mobilization in which the Nigerian groups
reached down to their ethnic levers to organize their groups in pursuit of collective
political ends.®® The stiff competition among these various groups characteristically

became a threat to the stability and legitimacy of the Nigerian state.

But while the majority ethnic groups took political spoils from a competitive
environment, the minority groups in turn faced their worst nightmares and clutched at
political straws to remain relevant in the unfolding events. A lack of clear parliamentary
majority for any of the three main political parties enabled an uneasy coalition between
the Northern People’s Congress (NPC) which controlled the Northern Region and the
National Council of Nigeria and the Cameroons (later National Council of Nigerian
Citizens)(NCNC) which held sway in the Eastern region.®! A third party, the Action
Group (AG) which controlled the Western Region was the main opposition.

379 |bid at 26.

30 Joane Nagel & Susan Olzak, “Ethnic Mobilization in New and Old States: An Extension of the
Competition Model” (1982) 30 Soc Probs 127.

381 Edward Feit, “Military Coups and Political Development: Lessons from Ghana and Nigeria” (1968) 20
World Politics 179.
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The AG would later become a thorn in the flesh of the governing coalition for
which its leaders were marked out for political oppression. Crippling the party thus
became an obsession for the government in power which imposed movement restrictions
on its leaders and later would charge the main opposition leader with treason. When
general elections were held in 1964, that region boiled with violence because its citizens
rose up against alleged efforts to rig the election’s outcome.3¥? The protests led to a total
breakdown of law and order in the region, giving a partisan federal government the
pretext to impose emergency rule in the region.®® But by this time the violence had taken
an almost irreversible course. All attempts to quell it failed woefully and this, coupled
with overall public disapproval of the behavior of the post-independence politicians,
provided the Nigerian military with the justification to intervene for the first time in the

country’s politics.

How the immediate post-independence Nigerian judiciary responded to the claims
of those alleging that their human rights had been violated and seeking vindication under
the constitutional guarantees of human rights throughout that period is treated separately
while introducing the sixth chapter. The military offered some reasons for their intrusion
into the political arena. This included allegation that the political elite had been
corrupt.® There was no direct reference by them to the judiciary as being part of the elite
whose collective conduct had become objectionable. But that intervention was to prove
costly both to the country’s political and democratic development and to the
establishment of a sustainable national human rights culture.

3.4. Introducing the Devil: The Nigerian Military and Human Rights
Along the same historical trajectory, I would in this section turn my attention to the

events that led to military intervention and what in real terms was the cost of that political

382 Obiagwu & Odinkalu, supra note 20 at 215.

33 Larry Jackson, “Nigeria: The Politics of the First Republic” (1972) 2 J Black Stud 277; Oye

Ogunbadejo, “Conflict Images: Colonial Legacy, Ethnicity, and Corruption in Nigerian Politics, 1960-

1966 (1979) 4 Utafiti 85; Brian Smith, “Federal-State Relations in Nigeria” (1981) 80 Afr Affairs 355.

384 Samuel Decalo, “Military Coups and Military Regimes in Africa” (1973) 11 J Modern Afr Stud 105.
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rupture on the human rights project. A lot has already been written about the events that
culminated in the military overthrow of the civilian administration in Nigeria. Read
identified “Ethnic particularism fuelled [by] the crises which arose over the national
Census of 1962 and 1963-64 and the General Election of 1964”%%° as the immediate cause
of the overthrow. Apart from the violence then sweeping through many parts of the
country, legal controversies played no small part in maintaining the crises. According to
Read, disputes from the 1964 elections brought to the surface a different crisis over the
powers of the President under the 1963 Constitution because though the executive
authority of the Federation was vested in him and he was the Commander-in-Chief of the
armed forces “yet he was essentially a constitutional, not an executive head of state who

exercised his powers generally on the advice of Ministers.”% He continues,

Yet in January 1965 a trial of strength developed, the then President, Dr.
Azikiwe, indicating his reluctance to appoint a Prime Minister on the basis
of an election which had proved abortive due to partial boycotts in certain
regions. Similar uncertainty about the proper role of a constitutional head
at a time of crisis had arisen earlier at regional level, when the Premier of
the Western Region had been removed by the Governor: ensuing events
provoked Federal intervention by the declaration of an emergency. On that
occasion the imprecision of the “Westminster Model” of executive
government was demonstrated in the subsequent litigation in which the
validity of the Governor’s action was denied by the Federal Supreme
Court, recognized on appeal by the Judicial Committee of the Privy
Council and immediately rejected, with retrospective effect, by the
Regional and Federal legislatures.”%%

On January 15, 1966 a section of the Nigerian military staged a violent coup
d’état.3®® They killed some prominent politicians including the then Prime Minister (a

385 James S Read, “The New Constitution of Nigeria, 1979: ‘The Washington Model’” (1979) 23 J Afr L

131 at 132.

386 | bid.

371bid.
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northerner) as well as that region’s Premier. The soldiers also shot to death the Premier of
the western region. Though the coup was led by mainly officers from the eastern Igho
speaking parts of the country, no prominent politician from that region was killed.®®° The
specter of ethnic domination was given new impetus especially as the new leader who
emerged following the coup also came from the Igbo ethnic group and some of the early
actions he took further alienated him from the section of the country most aggrieved by

the consequences of the military action.3%°

Barely six months after the first coup, military officers mostly from the northern
parts of the country, staged a counter-coup that rivaled the scale of killings in the first
one. The counter-coupists Killed the head of state installed after the first coup and several
officers of Igbo origin. But this time, the pent-up ethnic animosities already smoldering
following these events got instant expression through a general uprising in the north
where persons belonging to the Igbo ethnic group were the main targets. Thousands of
them were killed while those lucky enough to escape fled in their thousands to their own
ethnic enclave. On May 29, 1967 the military administrator of the eastern region declared
a separate Republic of Biafra, precipitating a 30-month civil war that could only end
January 1970.

3.5. Parodying Sanity: The Military Constitution
The political events narrated in the last section took Nigeria to the door of

unprecedented legal and constitutional developments. The Republican Constitution of
1963 did not contemplate its supplantation by any other kind of supreme law, martial or

otherwise. So there were no prior legal mechanisms to address the emergency brought

(Onitsha: Africana Educational Publishers, 1981). Richard L Sklar, “Nigerian Politics in Perspective”
(1967) 2 Government & Opposition 524.
39Abdul Raufu Mustapha, “The National Question and Radical Politics in Nigeria” (1986) 13 Rev Afr Pol
Econ 81; Paul Anber, “Modernisaton and Political Disintegration: Nigeria and the Ibos” (1967) 5 ] Modern
Afr Stud 163; Ladipo Adamolekun, “Introduction: Federalism in Nigeria” (1991) 21 Publius 1; Pradeep P
Barua, “Ethnic Conflict in the Military of Developing Nations: A Comparative Analysis of India and
Nigeria” (1992) 19 Armed Forces & Soc’y 123.
3%00lu Oguibe, “Lessons from the Killing Fields” (1998) 77 Transitions 86; EA Keay, “Legal and
Constitutional Changes in Nigeria under the Military Government” (1966) 10 J Afr L 92.
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about by the intervention of the military. But there had been “revolutions” in other
regions of the world in the past which had led to the overthrow of constitutional
governments in the places where they occurred and their replacement by others not
contemplated under the old order. Did the military action in Nigeria qualify as such a

“revolution”? If so, what were its legal and constitutional consequences?

The first law promulgated by the military immediately it took over government
was the Constitution (Suspension and Modification) Decree (No.1) of 1966. This decree
contained enough ingredients indicative of the military’s view of their relationship to the
law. First was that the decree suspended the 1963 constitution, but left unaffected its
provisions on fundamental human rights. The decree itself was made retroactive to
January 17, 1966. Second it prescribed a novel law-making procedure for the country.
Rather than through debates and discussion, section 4 of the decree granted the military
authorities power to make laws by means of Decrees signed into law. Third, in complete
disregard to the principle of separation of powers the legislative and executive powers of
government were fused in the same body, the Supreme Military Council. Fourth, the
validity of the decree was placed beyond the reach of judicial review in section 6. As it
turned out, this was good enough notice from the military that it was not going to respect
the rule of law as these ingredients coupled together eroded any notions that law was
going to be supreme. But yet a fifth character of military laws pointing to their discomfort
with the rule of law only became apparent much later into their reign and in a real-case

situation.®°?

Military constitutionalism, if there ever was anything like it, was baptized with
fire in the case of Lakanmi v Attorney General (Western Nigeria).>*2 The Western region

391 See Abayomi, supra note 310 at 1051.
392 (1969) 1 U Ife L Reps [Pt 11] 201.
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government had established by edict®®* a Tribunal of Inquiry to investigate the private
assets of certain individuals, including the plaintiff in this case. The tribunal immediately
placed an order preventing the plaintiff and others similarly being investigated from
dealing in their properties without the authorization of the region's Military Governor.
The tribunal also ordered rents accruing from the property to be paid into the treasury of
the region. The plaintiff applied to the High Court for an order of certiorari to quash the
orders of the tribunal. He contended that the order violated sections 22 and 31 of the 1963
constitution respectively protecting private and family life as well as the powers of the

High Court to intervene when infringements are alleged.

While the case was still pending in court, the military government passed another
decree. It validated all the actions of the tribunal, ousted the jurisdiction of the court from
dealing with claims arising from the activities of the tribunal. It also made the
constitutional guarantees of human rights inapplicable to the work of the tribunal. This
underpinned the fifth character of that decree that constituted it into an attack on the rule
of law. Rather than a law of general application, this decree was directed at specific
individuals. It was therefore not just simply ad hominem; it also, so long as it seemed to
pass on the guilt or otherwise of the persons against whom it was directed ahead of any

criminal indictment, amounted to a legislative judgment.

This suit raised several questions covering the entire spectrum of constitutional
characteristics of the new military regime. Some of the questions raised included:
whether the military interruption of civilian rule qualified as a revolution, on the
hierarchy of legal norms in Nigeria at that time, which between the retained provisions of
the constitution and a military decree was higher on the ladder, what if the norm was
contained in an edict. Did human rights guarantees speak the same language under the

military as they did under civilian rule? What impact did the decree passed while Mr.

393 Under the military, laws made at the federal government level were called Decrees while those made at
regional or state levels of government were called Edicts. In this case the edict in question was Western
Region of Nigeria Edict No 5 of 1967.
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Lakanmi’s suit was already pending have on it and what were the implications of the

decree on the rule of law and good administration of justice?

The High Court dismissed the suit, citing its lack of jurisdiction. The plaintiff
took it further to the Court of Appeal. It was during the appeal that the new decree was
issued. The Court of Appeal upheld the decree’s validity and also cited its own lack of
jurisdiction for throwing out the appeal. It stated further that the fundamental rights
provisions in the constitution that the plaintiff relied upon for the case were no longer
justiciable because the decree had said so. But still undeterred, the plaintiff appealed

further to the Supreme Court.

A major question that faced the Supreme Court was whether the military
government, given the circumstances of its emergence, was a constitutional interim
government still bound to honor constitutional norms or whether its powers derived from
a revolutionary occurrence. In a judgment that would be described later as “an
extraordinary challenge to the power of the military government,”*** the court ruled that
the military regime was only a constitutional interim government and therefore bound to

uphold the principles of the constitution.>*®® It was the Supreme Court’s view that

...though unprecedented in history, the invitation by the Council of
Ministers (which validly met) in January 1966 to the armed forces, which
was duly accepted, was to form an interim military government, and that it
was evident that the government thus formed was expected to uphold the
constitution and could only suspend certain sections thereof as the
necessity arose.>%

The Supreme Court also deplored several provisions of Decree No. 45 promulgated while
the plaintiff’s legal claim was pending and therefore precisely aimed at overreaching it.

The court frowned in particular on the express naming of the plaintiffs in the schedule to

394 See Abayomi, supra note 310 at 1053.
3% See Yakubu, supra note 158 at 445.
3% bid.
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the Decree which made it “clear that the object of the legislature was directed to the
[plaintiffs] while their appeal was pending.”

The military was however in no mood to brook such judicial audacity. They made
their indignation known in the strongest manner possible immediately after this judgment
was rendered by quickly promulgating the Federal Military Government (Supremacy and
Enforcement of Powers) Decree No. 28 of 1970. In it the military regime declared itself a
revolutionary one and nullified the decision in the Lakanmi’s case. The immediate
aftermath of this latest military action was to ask troubling questions about the place of
the courts as guardians of individual rights in a military situation. Abayomi says the
decree “injected a degree of timidity and uncertainty into the powers of the Nigerian
courts to protect human rights under military governments,” and that this uncertainty and
timidity lingers to the present day.3%’

3% in the

Legal scholars expended much intellectual energy debating these events
course of the next several years. Such discussions centered on the impact of military
government in Nigeria on human rights generally and on the judicial function in
particular. Yet it was clear the military through decree 28 had crossed the Rubicon of
arbitrariness. Judicial protection of individual rights became an intense struggle of which
the judiciary as an institution lacked the political capital to wage. The bookmark of this
season was the apparent triumphalism of Austinian positivism in which the law was
emptied of all moral content. To little avail, Nigerian judges were urged to “break loose
from what some...considered to be maximum prison into which Austinian positivism has

confined them.”3%?
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3.6. Human Rights Practices of the Military Regimes
I will dwell much later in my research on how Nigerian courts handled human

rights questions addressed to them throughout the period that the military wielded
political power. What | do in this section is to give a brief account of how the military
itself as an institution impacted individual and collective enjoyment of those rights during
that period. It is trite to also state that the cases which the courts were called upon to
adjudicate at this time arose from the complaints of those challenging how the military

power holders had treated them.

Once the military used a decree promulgated by it to overrule a validly entered
judgment of the Nigerian Supreme Court in the Lakanmi Case, the institution came to
acquire absolute powers. The message that the military sent out was that those powers
were beyond the reach of judicial review. Yet the judiciary was the only institution that
could have placed any kind of limits to the assumption of unreviewable powers by the
military. But seeing that they had crushed that possibility early on, the military proceeded
to tamper generally with most of the fundamental human rights hitherto enjoyed and
rendered constitutionally enjoyable by Nigerians prior to military intervention. Even
though military power extended to all those powers, civil and political rights were the
most substantially rolled back during that era spanning January1966 to October 1979 and
then again December 1983 to May 1999.

Because it is outside the general outline of this study to cover all possible
instances of human rights violations carried out by the military during this period, I will
only cite some situations to exemplify the narrative that is being presented. Even though
military practices affected all human rights one way or another, the impact on those rights
was not to a uniform degree. Some rights bore more of the brunt of military heavy-
handedness than others. Since the military showed unusual sensitivity to press freedom
and rights of expression, | will start with instances of how those rights suffered under the

military.
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If the Nigerian military were to succeed in fulfilling their dictatorial aspirations, it
was important that the popular media was placed on a short leash. Throughout the period
that they were in power, they used different strategies to carry out this design. One
important strategy was to arbitrarily detain and torture individual journalists. Such
journalists would typically be accused of placing socio-political harmony in danger

through their writings.

The first major incident which became an issue of significant public concern and
marker for subsequent military dealings with the media was the 1973 case involving
Minere Amakiri who then worked for the Nigerian Observer, a state newspaper. Mr.
Amakiri was said to have been picked up by military authorities “from his lunch table,
[they] unevenly shaved his head and beard, physically tortured him, and then locked him
up in a military guardroom for more than 24 hours.”*® He was also beaten twenty four
times with a stick across his back. The military offered no justification for an action well
considered a “watershed” and “epochal” in the annals of civil/military relations in
Nigeria.*® It set the stage for such arbitrary military interferences with the ability of
Nigerian journalists to carry out their duties without fear or threats of intimidation. The
Amakiri incident was followed by similar instances culminating in the arbitrary arrest and

detention of journalists across the length and breadth of Nigeria.*%

Some of the arrests and detentions were the consequences of the use of
completely different strategy by the military to muzzle the media, that is, the use of
military decrees. Under one such decree in 1984 two editors with The Guardian, a daily

newspaper published in Lagos, Tunde Thompson and Ndukar Irabor were arrested and

400 Chris W Ogbondah, “The Pen Is Mightier than the ‘Koboko’: A Critical Analysis of the Amakiri Case in
Nigeria” (1991) 8 Pol Comm & Persuasion 109.
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tried under a military tribunal for allegedly publishing “false statements.”*%®> Some of the
decrees prescribed harsh registration guidelines for media institutions.*®* Where that
failed, recalcitrant media houses were closed down and prevented from publishing.*% If
they beat the embargo and managed to print, circulation was aborted as the police and
military chased vendors about the streets, snatching copies.*®® At least on one occasion, a
popular magazine editor-in-chief, Dele Giwa of Newswatch died when a bomb delivered

to his breakfast table by security agents exploded.*

Similar to the travails of the media during the military era was the stifling of
political views deemed offensive by the military and harassment of the individuals
conveying such views. Detention and torture of political activists occurred persistently
under the military. Where detentions were not considered effective, the military murdered
those activists or caused them to disappear. Several examples of politically induced
detentions*®® could be given as could instances of political and judicial assassinations.*%®

403 |bid at 111. See for example Offensive Publications (Proscription) Decree No 35 of 1993 which
authorized the military President to ban or otherwise sanction any publication at his absolute discretion. See
also Tokunbo Ojo, “The Nigerian Media and the Process of Democratization” (2007) 8 Journalism 545.
404 See for example Newspapers Decree No 43 of 1993 which prescribed very stringent requirements
including payment of huge sums of money before newspapers could be allowed to publish. See also Chris
Ogbondah, “Press Freedom in West Africa: An Analysis of one Ramification of Human Rights” (1994) 22
J Opinion 21.
405 See Chris Ogbondah, “Media Laws in Political Transition” in Goran Hyden, Michael Leslie & Folu
Ogundimu eds., Media and Democracy in Africa (New Jersey: Transaction Publishers, 2003) at 64. See
also Augustine Ikelegbe, “The Perverse Manifestation of Civil Society: Evidence from Nigeria” (2001) 39 J
Modern Afr Stud 1.
406 Ayo Olukotun, “Authoritarian State, Crisis of Democratization and the Underground Media in Nigeria”
(2002) 101 Afr Affairs 317 at 321
407 Mercy Ette, “Agent of Change or Stability? The Nigerian Press Undermines Democracy” (2000) 5 Harv
Int’l J Press/Politics 67 at 68. Akwasi Assensoh, “African Writers: Historical Perspectives on their Trials
and Tribulations” (2001) 31 J Black Stud 348 at 353.
408 Akin lbidapo-Obe, Essays on Human Rights Law in Nigeria (Lagos: Concept Publications, 2005) at
105; see also Karl Maier, This House has Fallen: Nigeria in Crisis (London: Penguin Books, 2000) at 3.
409 The Ken Saro-Wiwa affair stands out as an example of using judicial cover to settle a political question
as he was killed along with several other Ogoni activists after a sham trial by a military tribunal. See Johan
Graafland, “Profits and Principles: Four Perspectives” (2002) 35 J Business Ethics 293 & 294; Marion
Campbell, “Witnessing Death: Ken Saro-Wiwa and the Ogoni Crisis” (2002) 5 Postcolonial Studies 39.
Abiola Ojo, Constitutional Law and Military Rule in Nigeria (Ibadan: Evans Brothers Ltd, 1987) 252-287.
M A Ajomo, “Human Rights under the Nigerian Constitutions” in Awa Kalu & Yemi Osinbajo, eds.,
Perspectives on Human Rights (Lagos: Federal Ministry of Justice, 1992) at 105. Augustine Ikelegbe,
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Lawyers also were prevented sometimes from practicing their profession.**® To obstruct
the internationalization of the domestic discontent with military repression during this
time, travel documents of specific persons were routinely seized at the airports. This was
done to stop them from traveling outside and drawing attention to the brutality of the
military governments.*'* Political and other civic gatherings were frequently broken up,

their organizers brutalized.**?

The judiciary was not spared the agonies of that era as well. By using executive
impunity to overrule court decisions that it disagreed with the military severely undercut
judicial authority and eroded the institution’s powers.**® Though noting that the judiciary
was the sole government institution that preserved an autonomous existence through
decades of military rule, Lewis states nevertheless that the flagrant manipulation of that
institution, particularly during the 1993 electoral impasse, critically tarnished its
reputation.*!* Under the military, judicial tenure hung on the whim of those who
exercised executive power. The fear of removal from office therefore cautioned judicial
behavior to a great extent.*'® The question therefore was: how could the courts protect the
rights of Nigerians when judges were intimidated by extra-legal forces?*'® In a magazine
report published 1986, then Chief Judge of Plateau state stated that the fear of removal

“Civil Society, Oil and Conflict in the Niger Delta Region of Nigeria: Ramifications of Civil Society for a
Regional Resource Struggle” (2001) 39 J Modern Afr Stud 437.
4105ee Oko, supra note 17.
411 See Olisa Agbakoba v The Director, State Security Services & Anor, [1999] 3 NWLR (Pt 595) at 314;
Chima Ubani v The Director, State Security Services, [1991] 11 NWLR (Pt 625) 129 [Ng Ct App]; Obiora
Chinedu Okafor, “The Fundamental Right to a Passport under Nigerian Law: An Integrated Viewpoint”
(1996) 40 J Afr L 53.
412Sola Akinrinade, “Nigeria’s lingering Political Crisis: Internal Combustion, International Inaction”
(1998) 87 The Roundtable: Commw J Int’l Aff 313; Chris W Ogbondah, “Political Repression in Nigeria,
1993-1998: A Critical Examination of One Aspect of the Perils of Military Dictatorship” (2000) 35 Afr
Spectrum 231.
413 See for example Peter Lewis, “Endgame in Nigeria? The Politics of a Failed Democratic Transition”
(1994) 93 Afr Affairs 323 at 326 (referring to the invocation of a military decree to overrule a judicial
decision pertaining to the 12 June 1993 presidential election).
414 |bid at 332.
415 See generally Richard Akinola, Salute to Courage: The Story of Justice Yaya Jinadu (Lagos: Nigeria
Law Publications, 1989).
416 Ogbondah & Onyedike, supra note 369 at 68.
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and strict control through “back stairs influences” constituted major factors that stifled

judges’ initiative and morale.*!

In the seventh chapter as forming part of the discussion of the various factors that
negatively impact the judicial enforcement of human rights in Nigeria, | will explain how
most of the hurdles mentioned above established the military on a foundation of
lawlessness. This would have repercussions for the rule of law environment that rapidly
spread through different periods including after the restoration of civilian rule. But the
judiciary did not simply lie down and accept wholesale destruction of its very essence in
the society even under the military. While it was always a struggle to exert effective
judicial influence on the famished plain of dictatorial and authoritarian impunity, the
courts as institutions of the government attempted nonetheless. Its most defining struggle
would, however, be against military decrees containing provisions (ouster clauses)
prohibiting judges from examining how those decrees had been applied, especially where

the fundamental rights of citizens had been affected.

The courts though adopting the posture of subservience and holding themselves
powerless to intervene in cases of clear and unambiguous application of those decrees
still left some room to have a say in the most egregious cases of abuse. In the case of

Barclays Bank of Nigeria Limited v Central Bank of Nigeria,*'® the court held:

In considering whether or not a court has jurisdiction to entertain a claim,
it is our view that while a person’s right of access to the Courts may be
taken away or restrained by statute, the language of any such statute will
be watched by the courts and will not be extended beyond its onerous
meaning unless clear words are used to justify the extension. That is how
it is well established that a provision in a statute ousting the ordinary
jurisdiction of the court must be construed strictly.

417 | bid.
418 [1976] 6 Sup Ct 177. See also Chima Ubani v Director of the State Security Service, supra note 411
where the Court of Appeal held that a military decree with an ouster provision was ineffectual to prevent a
court from assuming jurisdiction in a case alleging a violation of the African Charter on Human and
Peoples Rights enacted as Chapter 10 of the Laws of the Federation of Nigeria.
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Apart from strictly construing Decrees that ousted their jurisdiction or purported to do so,
the courts as well claimed jurisdiction to scrutinize such Decrees to confirm that indeed
their jurisdiction had been ousted. The court could also check to see if the military was
taking powers that it should not exercise such as supplanting the judiciary itself.*!® Even
though the latter claim to judicial authority did not pass beyond token posturing by the
courts, it served the useful purpose of impressing on the military authorities that it was
possible to actually call to question their law-making authority, for whatever that effort
was worth. In fact the period 1980-1990 has been identified as perhaps the most
productive years of the Nigerian Supreme Court in terms of standing between the military
government and the Nigerian citizen.*?°

That period had undoubtedly the highest constellation of judicial titans who
disavowed any encumbrance on their judicial role to do justice and enforce rights in spite
of the arbitrary authoritarian context under which they performed their job. Yet as events
later unfolded, it became rather clear that the relative progress made in that era owed
more to the character and quality of the individual judges who dominated the court at that
time and had less to do with a conscious institutional or ideological adjudicatory choice.
And nothing demonstrates this more eloquently than the fact that at the same time the
Supreme Court was bent on side-stepping boundaries on its authority to retrieve
endangered rights from the clutches of a military so committed to denying and destroying
them, a section of the judiciary still hung to the belief that such courageous efforts were

#19gee Guardian Newspapers Limited & Ors v Attorney General of the Federation & Anor, [1995] 5
NWLR 703 online: <http://www.worldlii.org/int/cases/ICHRL/1995/36.htmI> where the Court of Appeal
held that the concept of the rule of law presupposes that the court within the framework in which it can still
operate in Nigeria can examine any military Decree with a view to determining whether an ouster clause
contained in it seeks to preserve something otiose such as the military government’s assumption of judicial
powers. See also Omoba Oladele Osinuga, “The Impeachment Process, Ouster Clauses, Non-Justiciable
Provisions and the Interpretation of Nigeria’s Constitution” online:
<http://papers.ssrn.com/sol3/papers.cfm?abstract id=1658921>.

4205ee Ade Ajayi & Yemi Akinseye-George, Kayode Eso: The Making of a Judge (lbadan: Spectrum
Books, 2002); Itse Sagay, A Legacy for Posterity: The Work of the Supreme Court, 1980-1988 (Lagos:
Nigeria Law Publications, 1988).
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worthless.*?! This ambivalent posture was not lost on the legal system and did provide a
tempting alternative to judges who believed that their interests were best served by
reinforcing arbitrary rule than safeguarding human rights.

To conclude this chapter it has to be stated that on the basis of clear evidence
provided, the transition from colonial to post-colonial Nigeria was not smooth. And that
is speaking in human rights terms. It was wishful to expect that the tradition of human
rights denial integral to colonialism would dissipate by mere dint of flag independence
especially with all the structures that enabled colonial human rights violations still in
place. The police institution remained essentially an ordering force. The judiciary had a
disproportionate number of English judges or those trained in the British legal tradition.
In the circumstances, the constitutionalization of human rights though commendable
could not translate to better human rights conditions. Moreover, the military intervened
politically to further heighten the prevalence of violations. As the next chapters would

should, the country never really recovered from these foundational challenges.

421 Note for example Nwosu v Imo State Environmental Sanitation Authority, supra note 18 where a Justice
of the Supreme Court advised victims of human rights violations to explore administrative channels for
remedy rather than court litigation which he described as “journey of discovery.”
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Chapter Four

Adjudicating Constitutional Human Rights: Comparative Standards
of Analysis

4.1. Introduction
In the last chapter, | looked at the evolution of human rights in Nigeria. After carefully

identifying strands of arguments for and against the claim that human rights principles
were present in the course of social interaction in Nigeria’s cultural settings prior to
colonization, | examined the state of human rights throughout the colonial period.
Thereafter | presented a narrative of the nationalistic agitations for the inclusion of
human rights in Nigeria’s independence constitution and how human rights guarantees
were thereby constitutionalized. In addition, | looked at the state of human rights in the
immediate post-colonial era as well as the factors that led to the initial intervention of the
military in Nigerian political life. As significantly, | also analyzed the travails of human
rights under the military and how the practices of that era exerted negative impact on the
tradition of judicial enforcement of human rights in Nigeria.

A major claim made in that chapter is that there was a huge break in judicial
orientation following the constitutionalization of human rights prior to independence.
This not only derived from judicial culture but also from deep-rooted practices and values
fostered through professional education and training as well as the pool from which
judicial personnel were appointed. In this chapter, | will extend the discussion by
identifying the nature of that break in orientation. | will do so by discussing the standard
doctrinal or analytical approach adopted by Nigerian courts in reviewing human rights

and comparing it with practices of other jurisdictions.

This inquiry responds to one of the sub-questions posed earlier in this research
which is: whether Nigerian appellate courts have developed definite standards for the
review of human rights cases. | will present a historical account of the constitutional and

126



judicial practices of three countries — the United Kingdom, United States and South
Africa — to illustrate a significant divergence in methodology and evolution in this regard.
After analyzing the principal pillars of the three systems and their differences, | will use
them as standards to examine the tradition of Nigerian courts and highlight what similar
or distinct methods, if any, they (Nigerian courts) apply. My goal is therefore not to
conduct an inquiry into how Nigeria’s human rights limitation regime compares to other
systems with similar constitutional texts for which the jurisprudence of the European
Court of Human Rights would have been an appropriate comparator. My concern is more
with how the constitutional models and legal systems chosen developed standards for
substantive human rights review and specifically the role their courts played in that

process.

I have chosen the United Kingdom because of her relationship with Nigeria in the
colonial context. There is still significant influence of British legal traditions on the
Nigerian legal system. And while it will be seen that the British standards for human
rights review have evolved over the course of history, the Nigerian system which borrows
a lot of doctrine from that system has not shown a similar level of dynamism. The British
system classically illustrates how judges in a regime without a written constitution were
not only able to formulate standards of review but kept those standards relevant to
different historical periods. The United States system is analyzed as well to show how a
system with a written constitution like Nigeria’s approached similar concerns and again
how the role of the courts was central to the development of that system. South Africa is
included because it is an African country like Nigeria and has a human rights review
system that is probably the most developed on the African continent.

In introducing this chapter, | have to state clearly at the onset that two principal
objectives are in contention in the entire agenda of enforcing human rights whether
through the judicial system or otherwise. The first is the entitlement of individuals to
human rights in their various forms which they can claim against governments or other

entities as the case may be. The second is the powers of the government to preserve
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social balance by ensuring that in their enjoyment of human rights, individuals do not
become dangers to others or to the society at large. It is beyond question that these are
two very significant societal objectives which have to be carefully weighted and balanced
one against the other.

4.2. Why Limit Rights?
To state that human rights are limitable is actually to state the obvious. Nwabueze states
how very obvious and trite this claim is when he argues that “rights cannot be guaranteed
in absolute terms if for no other reason than to protect the rights of other persons.”*??
Acting otherwise, that is enshrining rights without qualification, he adds, is to guarantee
license and anarchy.*?® On another occasion and in a different text, Nwabueze noted that
Bills of Rights in Commonwealth African constitutions (that of Nigeria inclusive) on the
one hand and that of the United States on the other faced essentially the same problem:
that of “reconciling liberty with authority [and] of trying to strike a reasonable balance
between them.”*?* However, by using the word “liberty” in this statement, Nwabueze
narrowed the extent of judicial involvement in such cases to civil rights only. But in
contemporary times, his idea is apt to be questioned because it deals with just one aspect
of the powers that courts exercise. Judicial powers are no longer limited to enforcing
limitations on government encroachments upon civil liberties, but include the protection

of several economic, social and cultural rights.*?®

Crucially therefore, the governmental authority often legally charged to undertake
the task of balancing rights against authority is the judiciary. This chapter examines the
various techniques and doctrinal approaches adopted by courts in a range of legal systems

to implement this competence. In countries with written constitutions, the jurisdiction of

422 Nwabueze, supra note 159 at 117.

423 | bid.

424 Nwabueze, supra note 153 at 9.

425 Issa Shivji, “Constructing a New Rights Regime: Promises, Problems and Prospects” (1999) 8 Soc &
Leg Stud 253 at 262 (highlighting the developmental component of the human rights agenda and the fact
that “no rights discourse, even at a more practical level of judicial activity, can remain passive to the
fundamental societal goals of equity, social justice and economic democracy...”).
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the courts to enforce constitutional limits as well as protect human rights is written into
the text of the constitution. In countries without written constitutions or which operated
under the common law, this power as well belongs to the courts but only in an inherent

sense.*?6

The kind of constitutionalism that a country operates is as well significant for how
the power of the courts in this regard is exercised and its implications. Where parliament
is absolutely supreme as in the United Kingdom before the coming into effect of the 1998
Human Rights Act, parliament has the final word on individual rights.*?” Under common
law, legislation could trump recognized and protected rights.*?® On the contrary where
human rights are constitutionally entrenched (as in the United States or Nigeria) and the
courts have competence to strike down legislation incompatible with them, it could be
taken for granted that those rights would override legislative authority and that the final
word belongs to the judiciary. Between these two alternatives, according to Justice John
Marshall, there is no middle ground. “The constitution is either a superior, paramount
law, unchangeable by ordinary means, or it is on a level with ordinary legislative acts,

and, like other acts, is alterable when the legislature shall please to alter it.”*?°

426 Lord Wright is credited with the view that the common law was developed “from case to case,” like the
ancient mariners, hugging the coast from point to point and avoiding the dangers of the open sea of system
and science.” See Lord Wright, “The Study of Law” (1938) Law Q Rev 185 at 186.

427 See Epp, supra note 160 at 114 (stating that “In AV Dicey’s classic discussion (which has had a revered,
yet contested, place in British legal culture) Parliament alone is sovereign. Dicey’s view of parliamentary
sovereignty has two elements: first, Parliament is omnicompetent, in that it may create or undo any law it
wishes; and, second, Parliament has a monopoly of legitimate law-making power, in that no subordinate
governmental body may legitimately create law. The role of courts is limited to applying the common law
(so long as Parliament has not superseded it by legislation) and ensuing that administrative officials act no
more broadly than authorized by parliamentary statute...”).

428 John Doyle & Belinda Wells, “How Far can the Common Law Go towards Protecting Human Rights?”
in Philip Alston, ed., Promoting Human Rights Through Bills of Rights: Comparative Perspectives, (New
York: Oxford University Press, 1999) 17. For an analysis of how parliamentary sovereignty impacts the
rule of law see generally Jeffrey Goldsworthy, Parliamentary Sovereignty: Contemporary Debates
(Cambridge: Cambridge University Press, 2010). It has also been stated that parliamentary sovereignty
ceased to be a feature of the British legal system in 1991. See NW Barber, “The Afterlife of Parliamentary
Sovereignty” (2011) 9 Int’1J Const L 144.

429 Marbury v Madison, supra note 123.
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However, where no such middle ground was in existence in Marshall’s time,
Gardbaum says one was created between 1982 and 1998. It was the period when

[E]ach of the Commonwealth countries of Canada, New Zealand, and

the United Kingdom — countries that were previously among the very

last democratic bastions of traditional legislative supremacy — adopted

a bill of rights in a form that self-consciously departed from the

American model by seeking to reconcile and balance the rival claims,

to create a middle ground between them rather than adopt a wholesale

transfer from one pole to the other.**
Thus, instead of constitutional supremacy built on entrenched bills of rights and the grant
to judges of an unreviewable power to nullify incompatible legislation, this middle
ground model only granted courts the power to protect rights as well as decoupled
“judicial review from judicial supremacy by empowering legislatures to have the final
word.”®! Note that rather than a strict rejection of the American model, these three
Commonwealth jurisdictions were more concerned with rendering “the protection of a
bill of rights consistent with their traditional conceptions of democracy and parliamentary
sovereignty, [each of the countries] does so in a different way and thus occupies a
different position on this continuum between the two poles.”*3?

While in Canada, for example, the Charter of Rights and Freedoms “authorized
judges to overturn administrative practices and laws [author’s emphasis] that are found to

be inconsistent with its principles,”**? in the United Kingdom even with the coming into

430 Stephen Gardbaum, “The New Commonwealth Model of Constitutionalism” (2001) 49 Am J Comp L
707 at 709.
431 bid.
432 1pid at 710.
433 See Epp, supra note 160 at 171. This power is however not absolute because the Canadian Parliament is
capable of insulating a law from judicial override by specifying that the law’s provisions shall apply
notwithstanding any contrary judicial decision. See Section 33(1), Canadian Charter of Rights and
Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), ¢ 11. S. P.
Sathe, Judicial Activism in India: Transgressing Borders and Enforcing Limits (New Delhi: Oxford
University Press, 2002) at 2. See also Peter W Hogg, Constitutional Law of Canada (Student Edition)
(Toronto: Thomson Carswell, 2005) at 854 (“Through the use of this override power, the Parliament or a
Legislature is enabled to enact a statute limiting (or abolishing) one or more of the rights or freedoms...).
See also Sonja Grover, “Democracy and the Canadian Charter notwithstanding Clause: Are they
Compatible?” (2005) 9 Int’l ] Hum Rts 479.
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force of the Human Rights Act of 1998 the courts do not have powers to nullify such
legislation. Instead, Section 1 of this Act enumerates and defines the rights and freedoms
contained in the European Convention on Human Rights and Fundamental Freedoms
(except Articles 1 and 13) which it calls “Convention Rights.” Section 3 of the Act
requires courts to interpret and give effect to primary (as well as secondary) legislation in
a manner that makes them compatible with those convention rights “so far as it is
possible to do so.”434

However, under section 4, if a High Court is satisfied that it is impossible to apply
primary or secondary legislation in such a manner as to render it compatible with
convention rights, it has only one option which is to make a formal declaration of that
incompatibility. Gardbaum affirms that:

“...under Section 4(6), notwithstanding such a declaration, no court has
the power to set aside or disapply such legislation, which continues to
have full effect and validity. Once a declaration has been made, HRA
creates no legal duty on either parliament or the government to respond
in any way, but it does empower the relevant minister to make a
‘remedial order’ under Section 10 and Schedule 2. This ‘fast track’
procedure permits a minister to amend incompatible legislation by order
laid before and approved by both Houses of Parliament.”**®

Mark Tushnet places the Canadian “notwithstanding” model of review and the United

Kingdom “pure interpretative” style at the same level. He says that they establish a weak

434 Gardbaum, supra note 430 at 733.

435 In Australia, for example, debates for a Human Rights Act analogous to the United Kingdom document
have been on-going for years. Constitutionally modeled after the UK system prior to the enactment of its
own Human Rights Act in 1998, Australia does not have a Bill of Rights in its constitution. Twice in 1973
and 1985 attempts were made to introduce statutory Bills of Rights in the constitution. Both attempts were
defeated for different reasons. At the territorial level, however, the Australian Capital Territory enacted in
2004 the Human Rights Act as did the State of Victoria in 2006. These two legislations achieved for their
respective territories the constitutionalization of Bills of Rights in the manner that the larger
Commonwealth of Australia had failed to do. The result in both cases was that the Acts required “statute
law to be interpreted, where possible, consistently with the human rights set out in the Act[s]...the Act
would also require that where a statute was found by a Court to be incompatible with a human rights then
the Court would make a declaration of that incompatibility. Upon such a declaration being made, the
relevant Minister would be required to inform Parliament of what he or she proposed, if anything, to do in
response to the declaration.” See generally Robert French, “Protecting Human Rights without a Bill of
Rights” (2010) 19 Commonw Lawyer 28.
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form of judicial review.*

He further suggests that those accustomed to strong-form
judicial review as in the United States may be attracted to view weak-form review as
“fundamentally a sham, [or] parliamentary supremacy parading under the guise of effective
judicial review.”*%

Where does Nigerian human rights judicial review practices fit into prevailing
comparative praxis? The country has a written constitution with an elaborate bill of rights.
The constitution provides that any law which is inconsistent with its provisions shall be null
and void to the extent of that inconsistency.*®® It also provides that any person with a claim
that any of the rights enshrined in the constitution has been, is being or would likely be
infringed with reference to him or her could apply to the court for redress.**® The judicial
powers of the Nigerian government are also constitutionally entrenched and extend to such
competencies as “all matters between persons, or between government or authority and to
any person in Nigeria, and to all actions and proceedings relating thereto, for the
determination of any question as to the civil rights and obligations of that person.”*4°

There is nowhere in the constitution where it is written in explicit terms that the
courts are granted powers to invalidate legislation that infringes constitutionally guaranteed
rights. However, when one reads the constitution’s Supremacy Clause together with the
judicial powers of the government and the fundamental human rights enshrined in the
constitution, only one conclusion is possible. A legislation which detracts from any of the
rights guaranteed under the constitution cannot be consistent with it and a court before
which a claim to enforce such constitutionally protected right is presented would be acting
within its powers to invalidate the law in question. This is the posture generally adopted by
Nigerian courts and makes them act in ways similar to the courts in India, South Africa and

the United States. But as | will show in latter parts of this research, though the courts in

436 Mark Tushnet, “New Forms of Judicial Review and the Persistence of Rights-and Democracy-Based
Worries” (2003) 38 Wake Forest L Rev 813 at 824.
437 |bid at 827.
438 Constitution of the Federal Republic of Nigeria, 1999 c I, s 1(3).
439 Ibid ¢ IV s 46.
440 1bid c 1 s 6(6)(b).
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Nigeria do in fact have such powers to declare invalid legislation contrary to human rights
guarantees; it is one which they seem to apply in reluctant fashion and with a very high

degree of caution.

4.3. “Concrete” or “Abstract” Judicial Review?
Aside the above particular stricture in the discussion of judicial review which concerns the

exact ambit of the powers of courts to pronounce on the validity or otherwise of legislation,
there is also the question of when this power is exercised. It is generally the case that
different legal jurisdictions operate distinct practices on the “when” of judicial review and
not just the “how”. In some state jurisdictions like the United States and South Africa,
judicial review is limited to legislation that has passed through parliament and already
forms part of the law of the land. In such jurisdictions what usually triggers the operation of
the judicial review process is the application of the law in question to a concrete “case or
controversy.” Because it involves the application of legislation to a real case scenario, this
is known as concrete or collateral**! judicial review.

Despite the silence of the American constitution on the issue of judicial review and
standing, concrete judicial review is claimed to derive its history from that country’s
constitutional tradition and is often associated with the provisions of Article Il of its
constitution which confers jurisdiction on the courts only over “cases” and “controversies”
that arise under the “Constitution” and the “Laws.”**?> Here, “the parties raise claims of
constitutional rights as a defense to the actual or threatened enforcement of law against
them by the state or by other private parties or they assert a right against the state based on
the violation of their constitutional rights.”**® Therefore, American courts inferred from

Article 111 of the constitution the requirements of direct injury, traceability and

441 Donald P Kommers, The Constitutional Jurisprudence of the Federal Republic of Germany (Durham:
Duke University Press, 1989) at 14.
442 Alec Stone Sweet, “Why Europe Rejected American Judicial Review: And Why it May Not Matter”
(2003) 101 Mich L Rev 2744,
443 John Reitz, ‘Standing to Raise Constitutional Issues” (2002) 50 Am J Comp L 437.
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redressability*** and are supposed to deny standing to parties that fail to show some degree
of direct interest in the review of a public act...”**

The American system is often contrasted to the French and some aspects of German
constitutional traditions. In the two latter countries, their highest courts could pronounce on
the validity and applicability or otherwise of statute without necessarily there being a case
or controversy at stake. This is called judicial review in the abstract and is aimed at
obtaining “early and authoritative rulings on all aspects” of a law before it is applied to a
concrete case.**®  Therefore, when the French Conseil Constitutionnel is ruling on
constitutional questions, it

[i]s not solving particular disputes between parties, but ruling in abstract

on the validity of a loi that will affect a variety of future cases. It is said to

judge a text, not litigants. In addition, the Conseil recognizes its

responsibility for creating constitutional doctrine, a doctrine far more

unsettled than private, criminal, or administrative law. In its decisions the

Conseil has tried, therefore, to set out general principles of constitutional

law, rather than simply to make specific rulings relating only to the

particular loi under discussion.
German constitutional jurisprudence as well accommodates abstract review on requests
for such lodged before the Constitutional Court by the Federal or State government or by
a third of the entire members of the federal parliament (Bundestag). The main issue
before the court in such proceedings is the validity of the law in question. A decision
against its validity renders the law null and void.**’ It should be noted, however, that
German practice seems to distinguish constitutional review (Verfassungsstreitigkeit) from
judicial review (richterlichesPrufungsrecht). Kommers states that at the time in German
history when its constitutional thought pivoted on the concepts of state and sovereignty,

“constitutional review provided the mechanism for defining the rights of sovereign states

444 |bid at 441.
445 Stone Sweet, supra note 442 at 2770.
446 John Bell, French Constitutional Law (Oxford: Oxford University Press, 1992) at 48.
447 Kommers, supra note 441 at 15. Abstract review “is typically defended as a supplemental guarantor of
constitutional justice, since it can succeed in eliminating unconstitutional legislation before harm has been
done.” See also Stone Sweet, supra note 442 at 2770.
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and their relationship to the larger union which incorporated them.”**® On the other hand,
current conception of judicial review is as a device for protecting individual rights,** an

understanding which already animates this study.

There are also comparative differences on the timing of judicial review cases
across various legal jurisdictions. Under French practice, for example, legislation can
only be challenged after it had been enacted but not yet implemented which is called a
priori review. On the contrary, it is a posteriori review when the review is conducted
after a particular legislation is not just enacted but has already taken effect as in the
United States.**

Nigeria, barring the specific examples given below, operates to a large extent the
concrete form of judicial review and especially in situations where fundamental rights
entrenched in the constitution are implicated. A person presenting a complaint of human
rights violation would have to show that in relation to him/her, the right in question has
been actually violated, is continuing to be violated or is threatened to be violated.*®! It is
in analyzing the kinds of cases that could trigger the jurisdiction of the courts in this

448 Kommers, supra note 441 at 5.
449 | bid.
450 See Gardbaum, supra note 430 at 717.
451 See supra, note 438 above. In the case of Uzoukwu v Ezeonu I1, [1991] 6 NWLR (Pt 200) 708 [Ng Ct
App], the Nigerian Court of Appeal interpreted s 42 (1) of the Constitution of the Federal Republic of
Nigeria, 1979 which is similar to s 46 of the 1999 Constitution. The court divided the provision into three
main limbs. “The first limb is that the fundamental right in chapter 4 has been physically contravened. In
other words, the act of contravention is completed and the plaintiff goes to court to seek for redress. The
second limb is that the fundamental right is being contravened. Here the act of contravention may or may
not be completed. But in the case of the latter, there is a sufficient overt act on the part of the respondent
that the process of contravention is physically on the hands of the respondent and that the act of
contravention is in existence substantially. In the third limb, there is likelihood that the respondent will
contravene the fundamental right or rights of the plaintiff. While the first and second limbs may ripen
together in certain situations, the third limb of the subsection is entirely different. By the third limb, a
plaintiff or applicant need not wait for the completion or last act of contravention. It might be too late to
salvage the already damaged condition. Therefore the limb gives him the power to move to court to seek
for redress immediately he senses some move on the part of the respondent to contravene his fundamental
rights. But before a plaintiff or applicant invokes the third limb, he must be sure that there are enough acts
on the part of the respondent aimed essentially and unequivocally towards the contravention of his rights. A
mere speculative conduct on the part of the respondent without more cannot ground an action under the
third limb.”
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regard that the relationship between whether review is actually concrete and the standing
of aggrieved persons to lay complaints become very apparent. This is so because
Nigerian courts previously denied standing to those who cannot show a personal interest
in having a particular actual or threatened human rights violation redressed.*? However,
the new Fundamental Rights (Enforcement Procedure) Rules issued in 2009 appear to
have amended this provision. In chapter six, | will analyze the impact of the new rules on
human rights enforcement as well as show how the old rigid standing requirements

undermined effective human rights litigation.

Further, Nigeria does not operate on the basis of a priori review as all cases of
human rights nature directed against the application of statutes must reveal actual laws
fully enacted and not those yet to be enacted. In fact, a litigant complaining about a
specific legislation or some other person or institution acting on that litigant’s behalf is
obligated to show how the application of that law has adversely impacted his/her person.
Thus, merely alleging that a law is unconstitutional without showing how its enforcement
has led to that conclusion would not avail a litigant. Therefore unlike in a priori review
where litigation could be commenced to challenge a law not yet passed by the legislature,
in Nigeria any such complaint must relate to a law that has passed through normal

lawmaking processes.

It is important at this point to qualify my earlier assertion that judicial review in
Nigeria is generally concrete. Though most of the human rights cases that come before
courts present actual controversies in which a violation of one or more of the
constitutionally entrenched rights is alleged, it is possible also to present cases where the
violation has not taken place but only anticipated. This follows the wording of section 46

of the constitution which covers not only violations that have been completed and those

452 Tunde I Ogowewo, “Wrecking the Law: How Article 111 of the Constitution of the United States led to
a Discovery of a Law of Standing to Sue in Nigeria” (2000) 26 Brook J Int’l L 527 at 536. See also ES
Nwauche & JC Nwobike, “The Judicial Enforcement of Human Rights in Nigeria” (2002) 12 Caribbean L
Rev 45 at 76.
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still being carried out but includes threatened (but not yet commenced or completed)
violations as well. A party who anticipates a violation would therefore be within his or
her rights to apply to court to stop it from happening. This may be by way of injunction,
declaration or prohibition; remedies none of which is mentioned as such in the
constitution but may fall under the general rubric of “inherent powers and sanctions of a

court of law.”*>3

On its face value this could be considered as review in the abstract sense.
However, on closer scrutiny it becomes clear that it is not the case. To understand where
the difference lies, it is important to draw a distinction between the law being questioned
in judicial review litigation and the action that constitutes the human rights infringement
alleged. In those countries where concrete judicial review is prevalent, when a law is
passed no individual can rely on it as basis to lodge a human rights complaint until it has
been applied against such as person. A person who insists on questioning a law not yet
applied against his/her person would first deal with the question of standing. It is
therefore the application of that law to an individual that gives rise to a case or
controversy. Notice in this case that the law has already gone through the natural course
of promulgation.

The situation anticipated in the Nigerian “threatened” violation scenario is that the
alleged violator places reliance on an already passed law to threaten a constitutionally
protected right. It does not matter much that the violation is yet to be consummated. What
is abstract or speculative in this case is the threatened act of violation and not the law
under which the threat is being issued. We can thus contrast this with abstraction in the
French tradition where what makes the review abstract is the fact that the law is not yet

passed before it becomes the subject of litigation.

453 5 6(6)(a) Constitutional of the Federal Republic of Nigeria, 1999.
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This claim has support under American constitutional practice which may have
much more than extrapolatory significance in the Nigerian context given that both
countries operate substantially similar constitutional and judicial systems. According to
Stone Sweet, the above described Nigerian practice covers one of the situations under
which abstract review might also occur under American constitutionalism. He claims that
“under certain circumstances, plaintiffs may seek declaratory or injunctive relief by a
judge that, if granted, suspends the application of the law in question pending judicial
determination of its constitutionality.*** In such situations, plaintiffs file such applications

immediately after the statute has been signed into law by the appropriate authority.*>®

The second form that abstract review takes in American practice may also have
resonance in Nigeria though to what extent remains decidedly uncertain. American courts
in the course of developing their First Amendment jurisprudence established a doctrine
by which it is possible for a litigant to challenge a law on its face and plead the rights of
third parties.**® In Thornhill v Alabama,*’ that country’s Supreme Court held that a
statute which extends government authority to activities protected by the First
Amendment is presumptively overbroad, and therefore unconstitutional on its face
regardless of whether, or how, the statute has been applied in concrete situations. The
court adopted a unique model which “views the normal methods of constitutional
adjudication — which allegedly proceeds on a case-by-case basis and enables the judicial
branch to correct the law overtime, with reference to problems raised as a result of the
law’s application — to be inappropriate for adjudicating violations of the First

Amendment.”*%8

Where the above doctrine derives from judicial authority, in Nigeria one could

argue that it is covered by constitutional text. Section 315(3) of the Constitution provides

454 Stone Sweet, supra note 442 at 2772.
455 |hid.
456 1bid.
457[1940] 310 US 88.
458 Stone Sweet, supra note 442 at 2773.
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that “Nothing in this Constitution shall be construed as affecting the power of a court of
law or any tribunal established by law to declare invalid any provision of an existing law
on the ground of inconsistency with the provision of any other law...” Thus a court could
invalidate the provision of any existing law in conflict with the provision of (a) any other
existing law (b) a Law of a House of Assembly (c) an Act of the National Assembly; or
(d) any provision of the Constitution itself. What is less clear, however, is whether this
power could only be exercised in a concrete controversy or whether as in the American
situation, the court could abstract this authority from a real litigation and pronounce

against the impugned law on its facial value.

Contemporary studies and jurisprudential traditions in  comparative
constitutionalism within the narrow area of human rights enforcement through the
judiciary have also centered to some extent on the court structure. Specifically, attention
is often paid to what courts within a particular legal system are empowered to enforce
human rights. As with my previous analysis on differences in practices from one
jurisdiction to the other on the “whys” and the “when” of judicial review, there is no
uniform tradition across jurisdictions concerning what courts are empowered to resolve

cases of a human rights nature.

For my purpose, the nomenclature of the courts empowered to entertain human
rights claims is not as important as the reach of their powers and how diffuse this power
is across the judicial hierarchy. At first, it might appear unimportant what hierarchy of
courts carry out this responsibility within a legal system and what names they go by.
However, this could have major consequences for how accessible the courts are to the
citizenry. At the same time it could indicate the extent to which major judicial
functionaries (and not just an inconsequential proportion of them) are comfortable

handling human rights litigation.

Two major traditions are in contention with regard to the above. They are

represented by a system of concentrated jurisdiction that dominates most of continental
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Europe and a more diffuse and decentralized system of which the United States and
Nigeria are clear examples. The concentrated system is also known as the “European” or
“Austrian” model.**®* Here, only one court in the legal system — usually termed the
Constitutional Court — is granted the power of judicial review.*®® Hans Kelsen is credited
with instigating the establishment of constitutional courts as a pillar of the European
model of constitutional review. This has been described by one commentator as the most

significant experiment in constitutional review in pre-World War 11 Europe.*6!

Kelsen’s prescription seemed to flow from the way in which he conceived the
constitution and what role it fulfills in the political system. In a 1928 article, he argued
that “the integrity of the legal system, which he conceived as a kind of central nervous
system for the state, would only be assured if the superior status of the constitution, atop
a hierarchically ordered system of legal norms, could be guaranteed by a ‘jurisdiction,’ or
a ‘court-like’ body.”*®? Judges shouldering this huge responsibility of so stamping the
authority of the constitution, according to Kelsen, ought to be of the highest quality. He

therefore:

[UJrged that constitutional courts should look as much as possible like
“judicial” bodies. He insisted that professional judges and law professors
be recruited to the court and emphasized that “members of parliament or
of government” be excluded; because the court would play a legislative
role, he also proposed that elected officials should appoint the court’s
members. Kelsen suggested that the Court be given jurisdiction over
constitutional controversies brought forward through litigation in the
judiciary, as a means of securing the superiority of constitutional law, and
so as to link the Court’s work with formal judicial processes.”*®3

459 See Gardbaum, supra note 430 at 717.
460 | bid.
461 Stone Sweet, supra note 442 at 2766.
462 Hans Kelsen, “La Garantie Jurisdictionnelle de la Constitution” (1928) 45 Revue De Droit Public 197
cited in Stone Sweet, supra note 442 at 2765; see also Hans Kelsen, “Judicial Review of Legislation: A
Comparative Study of the Austrian and American Constitutions” (1942) 4 J Pol 183.
463 Stone Sweet, supra note 442 at 2768.
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The European model of review therefore has four components, according to Stone Sweet.
These components highlight the model’s distinctness from the American variant. In the
first instance, constitutional judges alone exercise the power to review laws for their
unconstitutionality. Therefore, ordinary judges (meaning those who do not sit in the
constitutional courts) are precluded from invalidating norms or acts on the grounds of
their unconstitutionality. Secondly, the jurisdiction of Constitutional Courts is restricted
to the resolution of constitutional disputes only. Those courts therefore do not participate
in the resolution of ordinary litigation or appeals arising from them which remains within
the purview of the ordinary judges. Thirdly, Constitutional Courts have links to both the
larger judiciary and the legislature but are detached from them. “They occupy their own
‘constitutional’ space, one that is neither ‘judicial’ nor ‘political,” as those terms are
commonly used...”*%* Finally, most Constitutional Courts are empowered to determine
the constitutionality of statutes without respect (or even prior) to their application, usually
upon referral by opposition legislators or other elected officials.*®®

With this information in mind, one might be confused about the existence of
“Constitutional Courts” elsewhere outside Europe that do not meet this traditional
conception of their role in human rights enforcement. A prominent example of such
courts that comes to mind is the South African Constitutional Court. Section 166 of the
South African Constitution puts the country’s Constitutional Court at the apex of the
judicial system and makes it the highest court in all constitutional matters.*® High courts
in South Africa could also hear constitutional matters except those which only the
Constitutional Court may decide upon.*®”

In terms of matters allocated to it in the South African Constitution, the
Constitutional Court of South Africa may decide the following: [a] disputes between

organs of state in the national or provincial sphere concerning the constitutional status,

464 |bid.
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powers and functions of any of those organs of state, [b] on the constitutionality of any
parliamentary or provincial Bill, but may do so only in the circumstances anticipated in
section 79 or 121 of the Constitution,*® [c] applications envisaged under section 80 or
122469

4.4. Putting Rights and Interests on the Balance
I will now turn to what courts do when they evaluate human rights complaints. Earlier in

the chapter | pointed out that two values are in contention in the entire enterprise of
protecting human rights. The first value is that persons are entitled to certain rights and
freedoms that are outside the controlling powers of the state, organizations and others in
the society. When those rights and freedoms come under attack, those victimized have a

legitimate right to seek judicial protection.

The second value is that the state can impose limitations on those rights and
freedoms to the extent that it can show that those limitations are necessary for overriding
public or societal objectives. Among those objectives may be to protect the rights of
others from violation, to preserve overall public health, safety or morality or to carry out
a court judgment. What | am concerned with in this section is the strategies that courts in
different jurisdictions utilize to organize this act of balancing personal rights and

freedoms against the interests of the public at large.

Expectedly, a country’s constitutional system would be central to how its courts

carry out this balancing exercise. However, for the purposes of this research, | have

468 Under section 79 the National Assembly must reconsider a Bill if the President withholds an assent to it.
After such a reconsideration it the said Bill accommodates the President’s reservations, the President must
either assent to it or if still unsatisfied refer the question of its constitutionality to the Constitutional Court.
If the Constitutional Court decides upon reference to it thereafter that the Bill is constitutional, the
President is left no other choice than to assent to and sign it into law. Section 121 makes similar provisions
for the provincial level of government.

469 Section 80 provides that at least one third of the Members of the National Assembly may apply to the
Constitutional Court for an order declaring that all or part of an Act of Parliament is unconstitutional. Such
application must be made within 30 days of the date on which the President assented to and signed the Act.
Such an application could also be presented to the Constitutional Court by at least 20 per cent of the
members of a provincial legislature.
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chosen the constitutional and judicial practices of three countries — the United Kingdom,
United States and South Africa — to illustrate a significant divergence in methodology.
After analyzing the principal pillars of the systems and their differences, | will examine
the tradition of Nigerian courts to highlight what similar or distinct methods, if any, they
adopt. | consider this part of my inquiry as strongly crucial to an understanding of
Nigeria’s human rights jurisprudence and any inconsistencies that might be present in

judicial treatment of human rights cases.

But before analyzing those systems of balancing, let me first clarify the doctrine.
Balancing could apply to all arenas where the resolution of conflict is the major issue,

according to Aleinikoff.4”® He states that:

In almost all conflicts, especially those that make their way into a legal
system, there is something to be said in favor of two or more outcomes.
Whatever result is chosen, someone will be advantaged and someone will
be disadvantaged; some policy will be promoted at the expense of some
other. Hence it is often said that a “balancing operation” must be
undertaken, with the “Correct” decision seen as the one yielding the
greatest net benefit.*"*

For the purposes of this research, however, | agree with Aleinikoff when he claims
reference to “theories of constitutional interpretation that are based on the identification,
valuation, and comparison of competing interests.”*’> He speaks about a “balancing
opinion” which means a judicial opinion that analyzes a constitutional question by
identifying interests engaged by the case and reaches a decision or constructs a rule of
constitutional law by explicitly or implicitly assigning values to the identified interests.*”

Shriffin on his part sees balancing as no more than “a metaphor for the accommodation

470 T Alexander Aleinikoff, “Constitutional Law in the Age of Balancing” (1987) 96 Yale L J 943.
471 1bid.
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of values.”*’* While all legal disputes warrant some form of balancing (for example the
case of party A against party B in ordinary criminal or civil litigation*’> to work out their
resolution), as a constitutional doctrine, balancing has an unusual resonance in
constitutional theory and adjudication. It is, however, in the process of analyzing how the

doctrine applies in different constitutional systems, that divergences become obvious.

| had earlier identified the interests that courts are balancing in human rights
cases. | have therefore answered the question “what” courts are called upon to balance
that is embedded in the doctrine. The next question is the “how” one. What is being
considered in this arm of the inquiry is the very method that courts adopt in carrying out

the balancing act.

4.5. United Kingdom: From Wednesbury “Unreasonableness” to
Proportionality Analysis

It has been stated several times already in this study that the British do not operate
a written constitution. Therefore, rather than constitutional law, they were more inclined
to speak in terms of administrative law.*’® But in so far as both branches of law are

concerned with evaluating the actions of “public authorities™*’” that have implications for

474 Steven Shriffin, “The First Amendment and Economic Regulation: Away from a General Theory of the
First Amendment” (1983) 78 Nw U L Rev 1212 at 1249.
475 Wallace Mendelson, “The First Amendment and the Judicial Process: A Reply to Mr Frantz” (1963-
1964) 17 Vand L Rev 479 at 481 (“Moreover, balancing would seem to be implicit in an adversary system
which inevitably contemplates at least two sides to every case...”).
476 An English writer could therefore talk about the “Europeanization of English Administrative law” rather
than its constitutional law. When people therefore discussed British Constitutional law in the past, it passed
for no more than a misplacement of terms. See Chris Hilson, “The Europeanization of English
Administrative Law: Judicial Review and Convergence” (2003) 9 Eur Pub L at 125. See also PP Craig,
Administrative Law (London: Sweet & Maxwell, 1989) at 3 where he had this to say about Administrative
Law: “For some it is the law relating to the control of government power, the main object of which is to
protect individual rights. Others place greater emphasis upon rules which are designed to ensure that the
administration effectively performs the tasks assigned to it. Yet others see the principal objective of
administrative law as ensuring governmental accountability, and fostering participation by interested
parties in the decision-making process.”
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