




2016 ASSESSING THE LIMITS ON APPEAL RIGHTS

organizations emerge in response to ongoing human rights violations.172

Similarly, the refugee definition looks at whether claimants face a risk of

persecution, not at whether a country recognizes human rights or

whether there are mechanisms for redress. Because of these disconnects

between the qualitative criteria and the refugee definition, the qualitative

criteria do not tell us much about whether a country is likely to generate

well-founded refugee claims.

For these reasons, in our view, the qualitative criteria are problematic

and do not ensure that only safe countries are amenable to designation.

5. DCOs: MINISTERIAL DISCRETION

As noted earlier, countries are not automatically designated when

they meet the qualitative or quantitative criteria. Rather, meeting

the criteria merely allows the Minister to decide whether or not to

designate the country. The Minister therefore has a great deal of

discretion with respect to designation, and both the legislation and the

Ministerial orders are silent regarding how the Minister should exercise

that discretion.

According to a government website, the current practice (which

could be changed at any time at the Minister's discretion) is that

countries meeting the quantitative or qualitative criteria are reviewed

based on the following factors:

democratic governance; protection of right to liberty and security of

the person; freedom of opinion and expression; freedom of religion

and association; freedom from discrimination and protection of

rights for groups at risk protection from non-state actors (which could

include measures such as state protection from human trafficking);

access to impartial investigations; access to an independent judiciary

system; and access to redress (which could include constitutional and

legal provisions).
7 3

12 Macklin, "Safe Country", supra note 150 at 124.

171 Citizenship and Immigration Canada, "Backgrounder: Designated Countries of

Origin" (2 January 2013), online: <www.cic.gc.ca>.
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This review results in a recommendation as to whether to designate the

country, but the final decision on designation rests with the Minister.1t

Some might suggest that the existence of ministerial

discretion-particularly where that discretion is exercised in accordance

with the above criteria-can correct the kinds of defects in the

quantitative and qualitative criteria that we identified in the prior two

sections. According to such an argument, even if the quantitative and

qualitative criteria allow for designation of countries that are not safe, the

Minister will only designate countries that are in fact safe. In our view,

this rationale is flawed for at least two reasons.

First, as with our discussion of the qualitative criteria, we think

that relying on Ministerial discretion risks politicizing the refugee

determination process. Because the assessment of the factors set out

on the government's website is ultimately left to the Minister-rather

than to an independent body of refugee lawyers and human rights

experts-there is a real danger that assessments will be distorted by the

same types of political factors that we raised regarding the qualitative

criteria. This problem of politicization is exacerbated by the lack of

transparency in decision making. The government does not release

assessments or the evidence used in the assessments, and has not located

the list of factors in legislation or regulations. Instead, the government

has left it to the Minister to articulate factors, which can be changed at

any time without seeking any kind of parliamentary approval.

Second, as we will now see, in the first year of operation of the DCO

regime, the Minister did, in fact, designate countries that are unsafe.

6. DCOs: FIRST TWO YEARS OF OPERATION

In the DCO regime's first two years of operation, 42 countries were

designated, 19 through the quantitative criteria75 and 23 through the

1¾ Ibid. See also IRPA, supra note 1, s 109.1.

1- Croatia, Czech Republic, France, Germany, Hungary, Italy, Latvia, Lithuania,

Poland, Portugal, the Slovak Republic, Spain, the United Kingdom, and the US were

designated on 15 December 2012; Israel (excluding Gaza and the West Bank) and

Mexico were designated on 15 February 2013; Chile and South Korea were

designated on 31 May 2013; and Romania was designated on 10 October 2014.
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qualitative criteria. 1 6As can be seen in tables 14 and 15, according to
data provided by the IRB,m- while the number of countries designated
through the quantitative and qualitative criteria are similar, far more

claimants are affected by designation under the quantitative criteria. Of
the 2,084 refugee claims referred to the RPD under the new system in

2013-14 that came from DCOs, 1,977 (94.9%) came from countries
designated by virtue of the quantitative criteria. This is troubling in light

of the problems raised above regarding the quantitative criteria.
It should also be noted that, in the first two years of the DCO

regime's operation, relatively few claimants appear to be directly affected
by the DCO provisions. Only 9.1% of the 22,871 claims referred under
the new system in 2013-14 were from DCO countries. That said, the
mix of countries of origin under the new system differs significantly from
the long-term historical averages. Under the old refugee determination
system (in place from 2003 to 2012), of the 265,728 refugee claims

referred, 75,509 (28.4%) came from countries designated during the first
two years of the DCO regime.

Tables 14 and 15 also indicate that at least some of the designated
countries are not safe, in the sense that some generate significant
numbers of recognized refugees. From 2003 to 2012, 10,150 individuals
obtained refugee protection in Canada from countries that were
designated during the DCO regime's first two years of operation. In

2013-14, under the new refugee determination system, 337 more
claimants from these countries obtained refugee protection.

Most of the recognized refugees from DCO countries came from a
handful of countries. In fact, 94.6% of the recognized refugees from

176 Austria, Belgium, Cyprus, Denmark, Estonia, Finland, Greece, Ireland, Luxembourg,

Malta, Netherlands, Slovenia, and Sweden were designated on 15 December 2012;

Australia, Iceland, Japan, New Zealand, Norway, and Switzerland were designated on

15 February 2013; and Andorra, Liechtenstein, Monaco, and San Marino were

designated on 10 October 2014.

177 IRB Country Reports, supra note 91. Figures are based on all claims referred from

countries that were designated as of 31 December 2014, irrespective of whether the

countries were designated at the time the particular claims from those countries were

referred or finalized.
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these countries from 2003 to 2012 came from Mexico (6,653), Hungary
(1,022), Israel (657),1-8 Romania (479), Czech Republic (281), South

Korea (265) and Poland (242)-and 75.6% came from Mexico and

Hungary alone. Under the new system, in 2013-14, 95.8% of all the

recognized refugees from DCOs came from a small number of countries:

Slovak Republic (126), Hungary (110), Mexico (29), Romania (19),
Croatia (18), Czech Republic (11), and Israel (10). Recognition rates for

some DCO countries were quite high, both from 2002 to 2012 (e.g.,

Romania, 47.9%; Lithuania, 44.3%; Latvia, 44.3%; Estonia, 43.6%) and

in 2013-14 (e.g., Slovak Republic, 66.3%; Romania, 63.3%; Hungary,
59.5%; Israel, 33.3%; Mexico, 29.6%; South Korea, 28.6%). In our view,
it is simply not reasonable to call countries "safe" if they have, in recent

years, produced hundreds if not thousands of recognized refugees.

While we have concerns about many of the countries that have been

designated, we are especially worried about two: Mexico and Hungary.

Both have been major source countries for recognized refugees in

Canada (7,675 refugees were recognized from these countries from 2003
to 2012 and a further 139 were recognized in 2013 and 2014). Both

countries have long been subject to critiques regarding their human

rights records by reputable human rights organizations. Of particular

note is that Mexico continues to persecute sexual minorities, 1-9

systematically fails to address gender-based violence,SO and is confronting

increased violence related to organized crime and corruption.11
Meanwhile, in Hungary, anti-Roma and anti-Semitic persecution is both

in When Israel was designated, the West Bank and the Gaza Strip were excluded from
the DCO regime. The data we received regarding Israel, however, does not

distinguish between claimants from the West Bank, the Gaza Strip, or elsewhere. The

figures regarding Israel should, therefore, be interpreted with caution.

179 See e.g. Egale Canada, Backgrounder, "LGBT Persecution in Mexico and Canada's

Refugee Program" (2013), online: <www.egale.ca>.

Iso See e.g. Nobel Women's Initiative, From Survivors to Defenders: Women

Confronting Violence in Mexico, Honduras & Guatemala (2012), online:

<www.nobelwomensinitiative.org>.
181 See e.g. Human Rights Watch, World Report 2014: Events of2013 (2014) at 265-72,

online: <www.hrw.org>.
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rampant and growing at an alarming rate.82 Tellingly, however, Canada's
refugee policies were major foreign relations irritants for both

countries.8 3 Moreover, the Canadian government had long held up

Hungarian Roma refugee claimants as an example of abuse of Canada's

refugee determination system." In this context, there was significant

political pressure on the Minister to designate both countries as "safe',

notwithstanding that they cannot, in our view, reasonably be

characterized as such.

All of this to say that we think the DCO regime is fundamentally

flawed. The quantitative criteria are poorly designed, and, as a result,

they allow for designation of unsafe countries. The qualitative criteria

provide excessive discretion to the Minister and are largely disconnected

from the refugee definition. Ministerial discretion-which risks

politicizing the refugee determination process-does not adequately

remedy the problems stemming from these criteria. And the DCO's first

two years of operation confirms that unsafe countries have been

designated, leading to potentially serious consequences for refugee

claimants from DCOs whose first-instance claims have been denied in

error. In our view, then, the entire regime needs to be fundamentally

re-thought. At a minimum, however, access to the RAD for DCO

claimants should be restored. There is no justification for preventing

DCO claimants from accessing an appeal mechanism that is available to

some other claimants to correct false negative refugee determinations

and to prevent Canada from deporting refugees to face persecution and

other serious harms.

182 Franyois-Xavier Bagnoud Center for Health and Human Rights, Harvard School

of Public Health, "Accelerating Patterns of Anti-Roma Violence in Hungary" (2014),
online: <fxb.harvard.edu>. See also Elspeth Guild & Karin Zwaan, "Does Europe

Still Create Refugees? Examining the Situation of the Roma" (2014) 40:1 Queen's
LJ 141.

1.. Macklin, "Safe Country", supra note 150 at 119 (re: Hungary); Steven Chase,

"Harper Blames Canada for Visa Furor", The Globe and Mail (10 August 2009) Al

(re: Mexico).
184 See the text accompanying note 164.
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D. No CREDIBLE BASIS AND MANIFESTLY UNFOUNDED CLAIMS

The next group of claimants who are denied access to the RAD are those
whose claims are declared to have no credible basis or to be manifestly

unfounded. As with other applicants barred from access to the RAD,
such claimants are also denied an automatic stay pending an application

for judicial review in Federal Court.
At first glance, this might seem to be the least objectionable of the

RAD bars. That is because the bar is based not on the claimant's manner

of entry to Canada (unlike STCA exception claimants and DEN

claimants), and not on stereotypes about claimants based on country of
origin (unlike DCO claimants), but on the RPD's judgment that the

claim is either entirely baseless or clearly fraudulent. As we will see,
however, in practice there are problems with this RAD bar.

1. No CREDIBLE BASIS

As was the case under the prior refugee determination process, in

the new system the RPD is required to make NCB declarations if it "is of
the opinion, in rejecting a claim, that there was no credible or
trustworthy evidence on which it could have made a favourable

decision" 11 Case law establishes a high threshold for NCB declarations,
and, as a result, courts have held that the RPD "should not routinely
state that a claim has 'no credible basis"' "'Along similar lines, courts

have held that "if there is any credible or trustworthy evidence that could

support a positive determination the Board cannot find there is no

credible basis for the claim".`-
Given the high threshold for NCB declarations, it is perhaps

unsurprising that such declarations are rare. According to data provided

15 IRPA, supra note 1, s 107(2).
186 Rahaman v Canada (Minister of Citizenship and Immigration), 2002 FCA89 at para

51, [2002] 3 FCR 537.
187 Ramdn Levario v Canada (Minister of Citizenship and Immigration), 2012 FC 314 at

para 19, 9 1mm LR (4th) 198 [emphasis in original].
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by the IRB in response to access to information requests,", of the

134,719 principal applicant refugee determinations made on the merits
under the prior refugee determination system from 2003 to 2012, only

3,669 (2.7%) resulted in NCB declarations. Another way of saying this is
that 97.3% of principal applicant decisions on the merits were implicitly
found to have at least some credible basis. NCB declarations have
continued to be rare under the new system: only 282 (2.6%) of the

10,781 principal applicant refugee decisions finalized on the merits
under the new system in 2013 and 2014 involved NCB declarations.

These figures contradict the exaggerated rhetoric about Canada's refugee
determination process being subject to widespread abuse by fraudulent
claimants in the lead-up to the reforms8?9

While NCB declarations are rare, Tables 16-18 highlight a serious
problem with barring access to the RAD due to such declarations: a
small number of decision makers appear to be especially prone to making
such declarations, thus raising questions about whether access to the
RAD is denied based on the merits of cases or based on who happens to
be assigned to hear cases. For example, from 2003 to 2012, 10 decision
makers who together decided only 3.3% of the total number of principal
applicant cases finalized on the merits were responsible for 31.5% of the
NCB declarations made during this period. These 10 decision makers
were collectively 12.6 times more likely to make such declarations than
their colleagues. Moreover, the massive variations cannot be explained by
differences in the countries of origin in cases decided, or by changes in
decision-making practices over the 10-year period, because variations
persist even when one looks at a single country during a single year. For
instance, Table 18 shows that five decision makers who collectively
decided 12.9% of the Mexican principal applicant cases finalized on the
merits in 2009 were responsible for 71.4% of the NCB declarations in
those cases-and these five decision makers were 15.5 times more likely
to make NCB declarations than their colleagues deciding cases from the
same country in the same year.

I IRB RPD/RAD Data, supra note 94.

189 See the text accompanying note 168.

253



UBC LAW REVIEW

In our view, these figures suggest that NCB declarations hinge, at
least in part, on who is assigned to hear a particular case. Moreover,
several of the decision makers who were likely to make NCB declarations

were also outliers in terms of their overall recognition rates, even when
taking country of origin into consideration.o90 This raises the troubling

possibility that outlier decision makers on the negative side-the very
decision makers whose cases one would be especially keen to have

reviewed by a robust appeal process-are also disproportionately likely
to make NCB declarations, which has the consequence of both

preventing claimants from accessing the RAD and removing the
automatic stay on removal pending judicial review. Thus, the RAD bar
for NCB cases may insulate outlier decision makers from administrative
oversight as well as timely and effective court oversight. This could result
in uncorrected false negative refugee determinations. In our view, the
resources saved by eliminating the appeal for the small proportion of
refugee claimants whose claims are declared to have NCB are
outweighed by these risks, and as such the RAD bar for NCB claims
should be revoked.

2. MANIFESTLY UNFOUNDED CLAIMS

MUC declarations are a new feature of Canaas revised refugee
determination system. Under the revised legislation, when the RPD
rejects a refugee claim, "it must state in its reasons for the decision that
the claim is manifestly unfounded if it is of the opinion that the claim is
clearly fraudulent."'9

190 See Nicholas Keung, "Getting Asylum the Luck of the Draw?', Toronto Star (4

March 2011), online: <www.thestar.com>; Nicholas Keung, "Canadian Refugee

Decisions Hinge on Presiding Judge, Says Report", Toronto Star (12 March 2012),
online: <www.thestar.com>; Louise Elliott, "Decisions by Refugee Appeal Division

Members Vary Widely', CBC News (15 December 2014), online: <www.cbc.ca>.

Yearly recognition rates for individual RPD members from 2006 to 2013, including

comparisons to rates that would be expected based on yearly country of averages, are

available at Rehaag, "2013 Statistics", supra note 11.

'91 IRPA, supra note 1, s 107.1.
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The threshold for when MUC declarations are appropriate and the
precise difference between NCB and MUC declarations have not yet
been definitively established. While several published decisions have
resulted in MUC declarations,"' none of those cases offers an extended
analysis of exactly what "clearly fraudulent" means for the purposes of

MUC declarations. In our view, the threshold should, as with NCB
declarations, be high, in light of the serious consequences of MUC
declarations. In addition, the use of the term "clearly" suggests that
MUC declarations ought to be assessed against a particularly demanding

standard of proof. Moreover, the use of the term "fraudulent", instead of
"misrepresentation", which is found throughout Canada's immigration
legislation, suggests that direction should be taken from criminal law
provisions relating to fraud. At any rate, it is problematic that the
published cases do not bother to explain how the test for MUC
declarations should be understood. Hopefully the Federal Court will
have the opportunity to address this question soon-though the
impediments to judicial review for MUC cases mean that it may take
some time for the matter to come before the courts.

According to data provided by the IRB in response to an access to
information request,"' there were only 107 MUC declarations in
principal applicant refugee determinations in 2013 and 2014 under the
new system. To put these figures in context, according to the same data
there were 10,781 principal applicant claims finalized on the merits in
2013 and 2014 under the new system, meaning that less than 1.0% of
these claims resulted in MUC declarations.

Because of the very small number of MUC declarations, it is not yet
possible to discern patterns in decision making in this area. As with the
low rates of NCB declarations, however, the rarity of MUC declarations

192 See e.g. X (Re), 2014 CanLII 60277 (RPD); X (Re), 2014 CanLII 47709 (RPD);

X (Re), 2013 CanLII 94680 (RPD); X (Re), 2014 CanLII 51668 (RPD); X (Re),

2013 CanLII 76396 (RAD); X (Re), 2013 CanLII 76395 (RAD); X (Re), 2013

CanLII 69347 (RAD); X (Re), 2014 CanLII 68371 (RAD); X (Re), 2013 CanLII

76472 (RAD).
193 IRB RPD/RAD Data, supra note 94.
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suggests that fraud is not a significant problem in Canada's refugee
determination process, notwithstanding government rhetoric to the
contrary. It also indicates that very few resources are saved by depriving

applicants whose cases are "clearly fraudulent" from access to the RAD.
In this context, we think little is gained by the RAD bar for cases where

there is a MUC declaration. We also worry that, between the lack of
clarity regarding the test for MUC declarations and the pattern

identified above regarding outlier decision makers and NCB
declarations, the RAD bar in MUC cases risks insulating outlier decision
makers from administrative and court oversight. Thus, as with NCB
declarations, we believe the risks outweigh the limited cost savings and
that this RAD bar should be repealed.

E. DESIGNATED FOREIGN NATIONALS

The final RAD bar that we will discuss is, like the STCA bar, based solely

on a refugee claimant's mode of entry into Canada-the so-called

Designated Foreign National category. This category is, to date, the least
utilized of the RAD bars.

1. DFNS: THE DFN REGIME

The DFN regime is an attempt to deter human smuggling. It is a

direct response to the arrival of two boats off the coast of British

Columbia-the Ocean Lady, carrying 76 Sri Lankan Tamil passengers in

2009, and the Sun Sea, carrying 492 Tamil passengers in 2010.9 The

regime gives the Minister of Public Safety the authority to designate the
arrival of a group of two or more persons in Canada as an "irregular
arrival" if the Minister believes that examinations of those in the group

cannot be conducted in a timely manner, or if the Minister has

19' See Ian Bailey & Gloria Galloway, "Kenney Insists on Smuggling Crackdown', The

Globe and Mail (22 October 2010) A9. The regime was first proposed in Bill C-49,

An Act to amend the Immigration and Refigee Protection Act, the Balanced Refugee

Reform Act and the Marine Transportation Security Act, 3rd Sess, 40th Parl, 2010.

The provisions were then included in the reforms to Canada's refugee determination

system in 2012. See PCISA, supra note 21, s 10.
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reasonable grounds to suspect that the group arrived in connection with

a contravention of human smuggling laws for profit or in association

with a criminal or terrorist organization.115 When a designation is made,

a foreign national who is part of the designated group becomes a DFN.16

While the DFN regime was ostensibly created to respond to large-scale

smuggling events, the broad wording of the provision potentially

captures a much larger number of arrival scenarios.

Designation carries with it several serious consequences. DFNs

who are 16 years of age or older are mandatorily detained and have

less frequent access to detention reviews than other detained

non-citizens have."All DFNs-even those whose refugee claims are

accepted-are also barred from applying for permanent resident status in

Canada for a period of at least 5 years."9 DFNs are similarly barred from

seeking relief on humanitarian and compassionate grounds for

5 years. "' These provisions have the effect of delaying DFNs

from obtaining any kind of permanent status, and they also prevent them

from being reunited with family members abroad for a much longer

period of time, as sponsorship applications may not be submitted until

permanent residence has been obtained. They also leave DFNs who are

recognized as refugees vulnerable to loss of refugee protection and

removal from Canada in the event that conditions improve in their

home countries.200 After their release from detention, DFNs also face

mandatory reporting requirements that continue until they receive

permanent resident status.2 0 DFNs who are found to be refugees are also

barred from obtaining a refugee travel document."" Finally, and most

115 IRPA, supra note 1, s 20.1(1).
196 Ibid, s 20.1(2).

197 Ibid, ss 55(3.1), 56(2), 57, 57.1.

19 Ibid, ss 11(1.1-1.3).

19 Ibid, ss 25(1.01-1.03).

20(1 Ibid, s 108 (1) (e).

2011 Ibid, s 98.1; IRPA Regs, supra note 60, s 174.1.

202 IRPA, supra note 1, s 31.1.
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relevant for present purposes, DFNs are barred from appealing negative

refugee determination decisions to the RAD 2
01
3 and face removal with no

access to a statutory stay of removal pending judicial review of negative

refugee determinations.204
On 4 December 2012, the Public Safety Minister made the first

use of the DFN regime, designating five separate arrivals that had
taken place between February and October 2012. The designations did

not involve the large-scale arrival of smuggling ships. They instead
consisted of several discrete interceptions at Canadian land borders,

resulting in a total of 43 refugee claimants becoming subject to the RAD
bar on this basis.25

2. DFNS: PUNISHING THE SMUGGLED

The DFN regime is a penalizing one, meant primarily to deter
the "irregular arrival" of asylum seekers and other migrants. This is

not speculation. The government itself has stated that its main

justification is one of deterrence. For example, in an Operational Bulletin
on DFNs, the government explains that the "five-year bar on
[applications for permanent residence] by DFNs is intended to act as a
deterrent to those considering coming to Canada as part of an irregular
arrival.""6 Similarly, in a Parliamentary summary of the regime, it was

readily acknowledged that a "key objective" was "to deter large-scale
events of irregular migration to Canada, particularly where these involve
human smuggling."207

203 id, s 110(2)(a).

204 See the text accompanying note 87.
205 IRPA-Desgnations as Irregular Arrivals, (15 December 2012) C Gaz I, 3386-88

(Government Notices). See also the text accompanying note 108.
206 Citizenship and Immigration Canada, Operational Bulletin 440-D, "Designated

Foreign Nationals: Restrictions on Applications for Permanent Residence" (30
August 2012), online: <www.cic.gc.ca>.

207 Julie Bachard, "Legislative Summary of Bill C-4: An Act to amend the Immigration

and Refugee Protection Act, the Balanced Refugee Reform Act and the Marine

Transportation SecurityAct" (Ottawa: Library of Parliament, 2012) at 2.
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Setting aside broader questions about whether Canada may

legitimately carry out measures to deter large-scale smuggling
involving would-be refugee claimants,"' our primary concern with

the DFN regime and its corresponding RAD bar is that, instead of
targeting the organizers of such events, the regime targets passengers,

most of whom assert a fear of persecution if returned to their
countries of origin. The right to seek asylum is deeply embedded in

international law.209 International law also recognizes that refugees must

frequently engage in irregular migration to assert this right and states

should not, therefore, impose penalties on refugees on account of their

illegal entry into a country of asylum.' Because the DFN regime

uses penalties for the irregular arrival of refugees-including the RAD

bar-as a way to discourage human smuggling, the DFN regime
contravenes international law.

It is, moreover, worth noting that there has never been even a
pretense that the DFN regime and its corresponding RAD bar are

connected to the merits of DFN refugee claims. That is to say,
the concern is not that too many people are making unfounded
refugee claims after arriving in Canada with the assistance of

human smugglers. Rather, the concern is that, irrespective of whether

would-be refugee claimants have well-founded claims, they should be
discouraged from coming to the country through human smuggling.
That this is the real concern is evidenced by the fact that the DFN
regime imposes some penalties that apply only to DFNs who succeed

208 For discussions of these broader questions, see e.g. Macklin, "STCA" supra note 117;

Janet Dench & Franyois Crpeau, "Interdiction at the Expense of Human Rights: A
Long-Term Containment Strategy" (2003) 21:4 Refuge 2; Andrew Brouwer &
Judith Kumin, "Interception and Asylum: When Migration Control and Human

Rights Collide" (2003) 21:4 Refuge 6; Frangois Cripeau & Delphine Nakache,

"Controlling Irregular Migration in Canada: Reconciling Security Concerns with

Human Rights Protection" (2006) 12:1 IRPP Choices.

209 Universal Declaration ofHuman Rzghts, supra note 138, art 14.

210 1951 UN Convention Relating to the Status of Refugees, 28 July 1951, 189 UNTS

150, art 31 (entered into force 22 April 1954). For a general discussion, see

Hathaway, Rights, supra note 138 at 370-439.
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with their refugee claims (such as the 5-year bar on applying for

permanent residence after a successful refugee claim). In the context of
the RAD bar, this is especially problematic because the bar limits access

to measures to challenge incorrect or unlawful denials of refugee
protection for a group of claimants, not on the basis of anything related

to the merits of the claims by those in the group, but rather on the basis
of their mode of entry to Canada.

Worse yet, because DFNs are subject to mandatory detention, they
are highly vulnerable to miscarriages of justice in respect of their

RPD refugee determinations. Under the new system for refugee
determination in Canada, refugee determinations are now rendered very
quickly-usually within 60 days of receipt of the claimant's initiating
forms."' Given these compressed timelines, detained refugee claimants
are severely hampered in their ability to obtain and instruct counsel,

collect evidence, and prepare for their hearing."' Moreover, if the Sun

Sea and Ocean Lady incidents are reliable indicators, refugee claims

involving mass irregular arrivals will often involve difficult legal and

factual questions that pose challenges for fair and consistent
RPD decision making."' In this context, it is our view that DFNs are,

if anything, more in need of a full appeal on the merits than other
refugee claimants are.

211 See the text accompanying note 60.
212 See Report of the Working Group on Arbitrary Detention, Addendum: Visit to

Canada, UNCHR, 62nd Sess, UN Doc E/CN.4/2006/7/Add.2 (5 December

2005), online: <www.ohchr.org/EN/Issues/Detention/Pages/Annual.aspx>; see also

Global Detention Project, "Canada Detention Profile" (July 2012),
online: <www.globaldetentionproject.org>.

213 The refugee claims of passengers who arrived on the Sun Sea and the Ocean Lady

have now been extensively litigated in the Federal Court, and several of the cases

raise complex issues of law. These include whether asylum seekers themselves

engaged in smuggling by helping the ships' operation and whether mere voyage on

the ships gave rise to a well-founded fear of persecution because of the Sri Lankan

government's perception that the ships were organized by the Tamil Tigers. See e.g.
B010 v Canada (Minister of Citizenship and Immigration), 2013 FCA 87, 359 DLR

(4th) 730; Minister of Citizenship and Immigration vB344, 2013 FC 447 (CanLIl).
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In our view, then, the entire DFN regime is problematic on various
levels and should be reconsidered. At a minimum, however, the DFN
RAD bar should be dropped.

IV. CONCLUSION

Refugee adjudication is a complex, high-volume, and high-stakes
undertaking. That is a fraught combination. Under Canada's new
refugee determination regime it is also an undertaking that proceeds at a
near-frantic pace. The potential for error in this context is very real. In
this article, we have illustrated the importance of adequate appeal
mechanisms for first-instance refugee determinations and highlighted
the early success of the RAD. At the same time, we lament the extent to
which this success is tempered by the bars on access to the RAD. These
bars bear little, if any, connection to the merits of the claims of those
subject to them. They are born of faulty premises and conceptual errors,
and they unlawfully penalize refugees for asserting their protected right
to seek asylum. In creating the RAD, the Canadian government has
recognized that appeals of refugee decisions are important. Now the
government must also recognize that such appeals are equally important
for all refugee claimants.

V. UPDATE: YZ V CANADA

After this article was written, the Federal Court decided an important

case on the subject of RAD bars: YZ v Canada (Minister of Citizenship

and Immigration).1 In that case, the Court found that the bar on RAD

access for DCO claimants is unconstitutional due to a violation of the

equality provisions in section 15 of the Charter in a manner that cannot

be saved by section 1 of the Charter.215 The government has indicated

that it intends to appeal the decision.'

214 2015 FC 892, 387 DLR (4th) 676 [YZv Canada].

215 Ibid at paras 102-31, 144-70.

216 See Nicholas Keung, "Court Rules Denial of Appeals for 'Safe Country' Refugees

Unconstitutional", Toronto Star (23 July 2015), online: <www.thestar.corn>.
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On the section 15 equality argument, the Court rejected the
government's contention that the distinctions made between DCO and
non-DCO claimants merely reflect that DCO claimants are relatively

safe from persecution and other harms, as informed by statistical
generalizations and thorough reviews of country conditions.17 Rather,

the Court noted that, according to the government, one of the principal
reasons for the DCO regime was to "deter abuse of [the] refugee

system".21 The Court found that attempting to deter abuse of the refugee
system by creating two different classes of refugee claimants based on

country of origin, with procedural advantages provided to one of those
classes, was "discriminatory on its face.""' In other words, according to
the Court, the DCO RAD bar treats claimants differently based on
country of origin, not based on relative safety from persecution and
other harms. The Court further found that the distinction between
DCO and non-DCO claimants "serves to further marginalize, prejudice,
and stereotype refugee claimants from DCO countries" and "perpetuates
a stereotype that refugee claimants from DCO countries are somehow
queue-jumpers or 'bogus' claimants who only come here to take
advantage of Canada's refugee system and its generosity."22( As such, the

Court found that the DCO RAD bar constitutes discrimination on the

basis of national origin, and thereby violates section 15 of the Charter.

The Court then went on to examine whether this violation could be

saved by section 1 as a reasonable limit on Charter rights that is

demonstrably justified in a free and democratic society. In this regard,
the Court held that the government failed to establish that the RAD bar

is minimally impairing in achieving the stated objective of deterring
fraudulent refugee claims."' In its reasoning on this point, the Court

placed particular emphasis on the existence of bars on appeals for claims

217 See YZ v Canada, supra note 214 at para 124.

218 Ibid at para 7 (Evidence of Teny Dikranian, Respondent's witness).
219 YZ v Canada, supra note 212 at para 124.

22(1 Ibid [citations omitted].

221 Ibd at paras 162-64.
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found to have no credible basis or to be manifestly unfounded-which

means that the RAD bar for DCO claimants only impacts claimants
whose claims have a credible basis and are not manifestly unfounded. In

these circumstances, the Court held that the government failed to
demonstrate that the DCO RAD bar was needed in order to deter

fraudulent refugee claims.m

While YZ is an important development, it leaves several issues

unresolved, three of which are particularly germane to this article.
First, notwithstanding the applicants' attempts to challenge the

DCO regime generally, the Court confined its ruling to the
constitutionality of the DCO RAD bar. As a result, while the Court

referred to criticisms of the DCO designation mechanisms, including
some of the critiques we have set out above, it did not engage with these

critiques in a sustained manner. The Court also sidestepped the

applicants' arguments under section 7 of the Charter, as it found that

these arguments were primarily related to the designation mechanisms.224

All of this is, in our view, unfortunate. There was a robust evidentiary

record-both on the part of the applicants and on the part of the
government-available that would have allowed the Court to examine

the constitutionality of the DCO regime more generally.225 Unless a
different approach is taken on appeal, it would appear that the

constitutionality of that broader regime will need to be tested through
future litigation. Such future litigation will impose significant-and

largely unnecessary-costs on the Department of Justice, on legal aid
programs that fund test cases, on the courts, and potentially on DCO
claimants who will continue to be subject to a regime of questionable
constitutionality until this matter is ultimately decided.

Second, as noted above, the Court's conclusion that the DCO RAD
bar is unlawfully discriminatory is predicated at least in part on the

222 Ibid at paras 164-65.

223 Ibid at paras 15-23, 142.

224 Ibid at para 142.

225 Ibid at paras 44-101.

263



264 UBC LAW REVIEW VOL 49:1

existence of the parallel appeal bar for claims found to have no credible

basis or to be manifestly unfounded. We understand the logic underlying
the court's findings-that the government's objective of addressing the

problem of "bogus" claims is more appropriately met through the MUC
and NCB bars than through making broad distinctions between

claimants based on national origin. However, as we have argued above,
the MUC and NCB bars suffer from their own infirmities. We think the

Court could easily have come to the same conclusion without relying on
the existence of these problematic RAD bars.

Third, as we have shown in this article, the SCTA bar is the RAD bar

that affects the largest number of claimants. Testing the constitutionality

of this bar is, in our view, a matter of some urgency.

VI. TABLES

Table 1: Overview of outcomes under old and new system

Year Referred Accepted Rejected Abandoned/ Finalized Recogn'n
Withdrawn Rate

2008 34,800 7,554 6,784 3,774 18,112 52.7
2009 33,970 11,154 9,796 5,702 26,652 53.2
2010 22,543 12,305 13,642 6,510 32,457 47.4
2011 24,981 12,983 16,122 5,151 34,256 44.6
2012 20,223 10,294 14,448 4,697 29,439 41.6

2013 (New system only) 9,738 2,988 1,957 527 5,472 60.4
2014 (New system only) 13,133 7,042 3,908 660 11,610 64.3
New System (2013-14) 22,871 10,030 5,865 1,187 17,082 63.1

Source: IRB Country Reports (AT/P A-2013-OO193, A-2013-02091 &A-2014-04296)

Table 2: Top 10 countries (by claims finalized) under new system (2013-14)

Abandoned/ Recogn'n 2012
Country Referred Accepted Rejected Withdrawn Finalized Rate Recogn'n

Rate
CHINA 2,154 782 670 81 1,533 53.9 41.7
PAKISTAN 1,413 924 171 29 1,124 84.4 73.3
SYRIA 1,067 838 34 13 885 96.1 82.0
COLOMBIA 1,094 466 358 34 858 56.6 39.7
NIGERIA 1,045 386 365 15 766 51.4 57.3
AFGHANISTAN 787 489 78 46 613 86.2 84.1
HAITI 681 243 288 10 541 45.8 48.6
IRAQ 771 389 55 41 485 87.6 72.6
DEM REP CONGO 564 219 182 37 438 54.6 63.2
EGYPT 511 382 45 4 431 89.5 76.1
All Countries (2013) 9,738 2,988 1,957 527 5,472 60.4 N/A
All Countries (2014) 13,133 7,042 3,908 660 11,610 64.3 N/A
All Countries(2013-14) 22,871 10,030 5,865 1,187 17,082 63.1 N/A
Source: /RB Country Reports (AT/P A-2013-02091 & A-2014-04296)
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Table 3: Top 10 extreme variance between actual and expected recognition rate based on COO averages in
new system principal applicant cases finalized on the merits (2013-14)

RPDMember* Accepted Rejected Finaized Recogn'n Rectedn on
Rate (COO)**

TIWARI, RABIN 167 27 194 86.1 59.1 27.0
BOUSFIELD, JOEL 127 35 162 78.4 59.1 19.3
MARCINKIEWICZ, CHRISTOPHER 73 12 85 85.9 68.0 17.9
SOMERS, MICHAEL 150 40 190 78.9 63.2 15.8
ROCHE, PATRICK 156 32 188 83.0 67.8 15.2
VEGA, MARIA 65 16 81 80.2 65.1 15.2
RAYMOND, CATHERINE 66 23 89 74.2 60.2 14.0
DOOKUN, MICHELLE 63 29 92 68.5 55.3 13.2
FABER, PAULA 93 34 127 73.2 60.9 12.3
CUNDAL, KERRY 128 46 174 73.6 61.4 12.1

THIBAULT, MARIE-LYNE 43 68 111 38.7 53.8 -15.1
ALARY, SUZANNE 56 71 127 44.1 60.1 -16.0
CASSANO, NATALKA 39 48 87 44.8 60.9 -16.0
DORTELUS, HARRY 57 101 158 36.1 53.5 -17.4
DAUBNEY,JENNIFER 74 79 153 48.4 66.6 -18.2
LLOYD, BRENDA 32 91 123 26.0 46.5 -20.5
MAZIARZ, TERESA 29 54 83 34.9 56.2 -21.3
GULLICKSON,JEFFREYBRIAN 45 87 132 34.1 55.4 -21.3
WITTENBERG, CLAIRE 21 38 59 35.6 59.2 -23.6
MORIN,STEPHANE 9 49 58 15.5 48.0 -32.5
All Members (2013-14) 6,610 4,171 10,781 61.3 61.3 0.0
Source: IRB RPD/RAD Data (AT/P A-2014-04109)
*Members deciding50+cases
-Expected Recognition Rates calculated basedonweighted countryoforigin averages incases finalizedon merits
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Table 4: Outcomes in new system principal applicant claims from China,
by RPD Member (2013-14)

RPD Member* Accepted Rejected Finalized Recognition
(Merits) Rate

TIWARI, RABIN 31 2 33 93.9
SOMERS, MICHAEL 39 6 45 86.7
SEYAN, RAVI 19 5 24 79.2
PEARSON, HEATHER 22 8 30 73.3
ROCHE, PATRICK 19 7 26 73.1
JUNG, ALICE 26 12 38 68.4
SPRUNG, HEIDI 15 7 22 68.2
KHAMSI, KHAMISSA 17 8 25 68.0

RILEY, ROBERT 18 10 28 64.3
CARTY, MAUREEN 16 10 26 61.5
BOUSFIELD, JOEL 16 12 28 57.1
ANDREWS, TANYA 12 11 23 52.2
DALRYMPLE, JOSEPH 15 14 29 51.7
GREENWOOD, KAREN 10 12 22 45.5
STOCKS, NAMIJI 11 15 26 42.3
POPATIA, BERZOOR 8 14 22 36.4
BOOTHROYD, KEVIN 11 20 31 35.5
MORGAN, SARAH 10 21 31 32.3
DAUBNEY,JENNIFER 9 19 28 32.1
CASSANO, NATALKA 10 24 34 29.4

MURATA, JESSICA 8 24 32 25.0
OADEER, NADRA 4 16 20 20.0
WAGNER, JULIE 4 17 21 19.0
CUKAVAC, HILDA 3 17 20 15.0
All Members (China) 353 311 664 53.2
Source: IRB RPD/RAD Data (AT/PA-2014-04109)
*Members deciding 20+cases from China

Table 5: RAD outcomes in principal applicant appeals (2013-14)*

DecisionType Decision Claimantas Ministeras Total
Appellant Appellant

Administrative 6 0 6

Appeal not perfected 181 1 182
Procedurally Deceased 1 0 1
Dismissed Lack ofJurisdiction 292 4 296

Withdrawn /Abandoned 36 13 49

Subtotal 516 18 534

Allowed (referred back) 274 12 286

Allowed (substituted decision) 68 19 87
Decided on Dismissed (other reasons) 25 2 27
Merits Dismissed (same reasons) 925 8 933

Dismissed (NCB declaration) 4 0 4

Subtotal 1,296 41 1,337

Total 1,812 59 1,871

Source: IRB RPD/RAD Data (A7PA-2014-04109)

* Excludingcases with duplicate entries for a single RAD number
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Table 6: Outcomes in principal applicant RAD appeals brought by claimants and finalized on merits,

by RAD Member (2013-14)*

RAD Member** Allowed Dismissed Finalized (Merits) Grant Rate

ZICHERMAN, DORIS 4 0 4 100.0
DHIR, RENA 5 5 10 50.0

MACAULAY, PHILIP 20 27 47 42.6

FORBES, CATHRYN 16 22 38 42.1

KULAR, SUSAN 12 18 30 40.0

DE ANDRADE, MARIA 9 16 25 36.0

BOSVELD, EDWARD 47 84 131 35.9
ATKINSON, KEN 10 19 29 34.5

LOWE, DAVID 4 8 12 33.3
MORRISH, DEBORAH 2 4 6 33.3

AHARA, ROSLYN 21 45 66 31.8
BISSONNETTE, ALAIN 49 113 162 30.2

UPPAL, ATAM 24 62 86 27.9
LEDUC, NORMAND 37 96 133 27.8

MCSWEENEY, DANIEL 25 69 94 26.6
PETTINELLA, MICHELE 2 6 8 25.0

ISRAEL, MILTON 17 57 74 23.0
FORTNEY,DOUGLASBRUCE 8 28 36 22.2

KINGMA, MARYANNE 2 8 10 20.0

FAVREAU, LEONARD 13 74 87 14.9

GARNER, ROBERTS. 1 8 9 11.1
AGOSTINHO, LUIS F. 6 69 75 8.0

GALLAGHER, STEPHEN 7 91 98 7.1
SOKOLYK, DIANE E 1 15 16 6.3

BRYCHCY, ANNA 0 10 10 0.0
Total 342 954 1,296 26.4

Source: IRB RPD/RAD Data (ATIP A-2014-04109)

* Excluding cases with duplicate entries for a single RAD number

** First RAD Member listed in the IRB database for each case

Table 7: Grounds for RAD bars for new system RPD claims in 2013

Numberof Percentage
Grounds* (Referred or

Finalized)
Safe Third CountryAgreement Exception** 2,253 23.1

Designated Country of Origin* 468 8.6

No Credible Basis/ Manifestly Unfounded Claim*** 120 2.2

Designated Foreign National** 43 0.4

New System Claims Finalized 5,472 N/A

New System Claims Referred 9,738 N/A

Source: IRB RAD Bars (A-2014-02030), IRB Country Reports (A-2013-02091)

*Claims may be subjectto multiple RAD Bars

** Based on claims referred in 2013

**Based on claims finalized in 2013
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Table 8: Refugee claims processed at land POEs, by STCA exception type (2013)

ExceptionType Number Percentage
(ofExcepted)

"Anchor"familymember 2,215 98.3
Citizen/permanent resident 1,478 65.6
Refugee claimant 631 28.0
Refugee 102 4.5
Student 2 0.1
Worker 2 0.1

Unaccompanied minor 28 1.2

Document holder 8 0.4

Moratorium country* 2 0.1
Public interest (death penalty) 0 0.0

Total (STCA exceptions) 2,253 100.0
Missingorinvalid 738 N/A
Total (Land POEclaims) 2,991 N/A

Source CICSTCA/DFN Data (CR-14-0095, OPS-2014-2109)

Table 9: Top 10 countries for cases referred through STCA exceptions (2013)

Country STCA Exception Country Recognition
Claims Referred Rate*

Colombia 412 50.5
Pakistan 237 87.0
Syria 157 96.5
Burundi 147 73.0
Congo, Dem Rep 102 59.9
Sri Lanka 93 78.4
Iraq 88 78.8
Honduras 79 48.5

Afghanistan 77 88.2
Eritrea 76 83.2
Total (STCA exceptions) 2,253 66.3**
Total (AlI RPD claims) 9,738 60.4

Source: CICSTCA/DFN Data (CR-14-0095, OPS-2014-2109) & IRB Country Reports (A-

2013-02091)

Based on all RPD claims in 2013, not just STCAexceptions

** Based on weighted country recognition rates, excluding65 claims from countries

with no claims finalized on merits in 2013

Table 10: Overview of Hungarian refugee claims (2009)

Pending(Jan 1) 272
Referred 2,440

Accepted 3

Rejected 5

Abandoned/Withdrawn 259

Finalized 267

Pending(Dec31) 2,434

Recognition Rate (%) 37.5

Rejection Rate (C-31)(%) 98.9

Abandon/Withdraw Rate (C-31)(%) 97.0

Source: IRB Country Reports (ATIPA-2013-00193)
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Table 11: Overview of refugee claims from selected countries (2003-2012)

Abandoned Recogn'n Reject'n Abandon/
Country Year Referred Accepted Rejected / Finalized Rate Rate Withdraw

Withdrawn (C31) Rate (C31)

2003 53 39 25 4 68 60.9 42.6 5.9

2004 49 28 26 4 58 51.9 51.7 6.9

2005 57 42 9 3 54 82.4 22.2 5.6

2006 74 35 15 5 55 70.0 36.4 9.1

2007 56 20 16 5 41 55.6 51.2 12.2

Georgia 2008 86 22 6 2 30 78.6 26.7 6.7
2009 67 24 25 12 61 49.0 60.7 19.7
2010 88 35 31 10 76 53.0 53.9 13.2
2011* 56 22 69 12 103 24.2 78.6 11.7
2012 87 25 41 17 83 37.9 69.9 20.5
Total 673 292 263 74 629 52.6 53.6 11.8

2003 172 29 34 14 77 46.0 62.3 18.2
2004 104 76 95 17 188 44.4 59.6 9.0
2005 39 50 35 16 101 58.8 50.5 15.8
2006 79 34 20 4 58 63.0 41.4 6.9
2007 83 14 10 6 30 58.3 53.3 20.0

Jordan 2008* 118 11 9 33 53 55.0 79.2 62.3
2009 78 25 30 23 78 45.5 67.9 29.5
2010 49 37 54 14 105 40.7 64.8 13.3
2011 78 39 53 14 106 42.4 63.2 13.2
2012 53 17 30 4 51 36.2 66.7 7.8
Total 853 332 370 145 847 47.3 60.8 17.1

2003 2 1 1 3 5 50.0 80.0 60.0
2004 0 0 0 2 2 N/A 100.0 100.0
2005 1 1 0 0 1 100.0 0.0 0.0
2006 25 0 0 0 0 N/A N/A N/A

North 2007 109 1 0 9 10 100.0 90.0 90.0

Korea 2008* 30 7 1 22 30 87.5 76.7 73.3
2009 43 66 8 41 115 89.2 42.6 35.7
2010 177 42 2 14 58 95.5 27.6 24.1
2011 385 117 12 41 170 90.7 31.2 24.1
2012 719 230 18 42 290 92.7 20.7 14.5

Total 1,491 465 42 174 681 91.7 31.7 25.6

2003* 51 8 35 15 58 18.6 86.2 25.9
2004 42 34 23 4 61 59.6 44.3 6.6
2005 42 17 13 3 33 56.7 48.5 9.1
2006 38 15 17 2 34 46.9 55.9 5.9
2007 44 17 10 5 32 63.0 46.9 15.6

Morocco 2008 37 14 6 10 30 70.0 53.3 33.3
2009 50 14 9 8 31 60.9 54.8 25.8
2010 35 10 6 12 28 62.5 64.3 42.9
2011 44 20 21 8 49 48.8 59.2 16.3
2012* 40 13 21 21 55 38.2 76.4 38.2
Total 423 162 161 88 411 50.2 60.6 21.4

Source: IRB Country Reports (AT/P A 2013-001 93)
*Meets quantitative criteria
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Table 12: Outcomes in new system principal applicant claims from selected countries,
by selected claim types (2013-14)

Country Claim Type* Accepted Rejected Finalized Recognition
(Merits) Rate

Gender/Age [ 16 12 1 28 57.1
Algeria Sexual Orientation 1 15 4 1 19 1 78.9

OtherClaimTypes 1 15 42 1 57 1 26.3
1 Gender/Age [ 65 29 1 94 ] 69.1

Haiti Sexual Orientation 1 1 1 1 2 1 50.0
OtherClaimTypes 1 121 185 1 306 1 39.5

1Gender/Age 1 14 1 17 1 31 45.2
India JSexual Orientation 1 5 7 1 12 1 41.7

OtherClaimTypes 1 25 146 1 171 1 14.6

1Gender/Age [ 16 20 1 36 ] 44.4
Jamaica Sexual Orientation 1 90 38 1 128 1 70.3

OtherClaimTypes 1 11 32 1 43 1 25.6
[Gender/Age 1 11 1 2 1 13 84.6

Russia Sexual Orientation 1 50 3 1 53 1 94.3
OtherClaimTypes 1 20 14 1 34 1 58.8

1Gender/Age [ 8 12 1 20 ] 40.0
Saint Lucia Sexual Orientation 1 19 13 J 32 J 59.4

OtherClaimTypes 0 15 15 0.0
Gender/Age 14 16 30 46.7

Saint Vincent SexualOrientation 12 16 28 42.9
OtherClaimTypes 3 23 26 11.5
Gender/Age 24 7 31 77.4

Ukraine Sexual Orientation 1 57 4 61 93.4
OtherClaimTypes 1 71 53 1 124 1 57.3

Source: IRB RPD/RAD Data (AT/P A-2014-04109)

* Figures forGender/Age & Sexual Orientation include intersectingclaimtypes, whereas

OtherClaim Type covers onlycases which are not categorized as involving Gender/Age or

Sexual Orientation

Table 13: Outcomes in new system principal applicant claims,

by selected claim types (2013-14)

Finalized Recognition Exetd Nominal
Claim Type* Accepted Rejected linaized Recognition a on

Rate (COO)**

Gender/Age 808 512 1,320 61.2 56.3 4.9

Sexual Orientation 865 385 1,250 69.2 57.2 12.0

Other 4,965 3,290 8,255 60.1 62.7 -2.6
Total 6,610 4,171 10,781 61.3 61.3 N/A
Source: IRB RPD/RAD Data (ATIP A-2014-04109)

* Figures for Gender/Age & Sexual Orientation each include 44 cases with intersectingclaim types,

whereas Other Claim Type covers only cases which are not categorized as involving Gender/Age or

** Expected Recognition Rates calculated based on weighted countryoforigin averages in cases

finalized on merits
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Table 14: Outcomes in DCO countries under new system, by claims referred (2013-14)*

Abandoned Reject'n Abandon/
Country Designat'n Referred Accepted Rejected / Finalized Recogn'n Rate Withdraw

Type Withdrawn Rate (C31) Rate (C31)

Slovak Qua nt.
Republic 510 126 64 27 217 66.3 41.9 12.4
Hungary Quant. 469 110 75 46 231 59.5 52.4 19.9
Croatia Qua nt. 213 18 164 20 202 9.9 91.1 9.9
Mexico Quant. 135 29 69 22 120 29.6 75.8 18.3
USA Quant. 135 0 60 41 101 0.0 100.0 40.6
Czech Quant. 109 11 32 7 50 25.6 78.0 14.0
Republic
Israel Quant. 83 10 20 35 65 33.3 84.6 53.8
Italy Quant. 69 1 44 3 48 2.2 97.9 6.3
Poland Quant. 65 4 38 15 57 9.5 93.0 26.3
Romania Quant. 54 19 11 17 47 63.3 59.6 36.2
Greece Qual. 41 3 31 6 40 8.8 92.5 15.0
Spain Quant. 41 0 26 12 38 0.0 100.0 31.6
Portugal Quant. 31 0 21 14 35 0.0 100.0 40.0
South Korea Quant. 31 6 15 6 27 28.6 77.8 22.2
France Quant. 15 0 10 6 16 0.0 100.0 37.5
Belgium Qual. 12 0 8 4 12 0.0 100.0 33.3
Ireland Qual. 12 0 0 6 6 N/A 100.0 100.0
Netherlands Qual. 9 0 6 2 8 0.0 100.0 25.0
Chile Quant. 7 0 6 0 6 0.0 100.0 0.0
Japan Qual. 6 0 2 2 4 0.0 100.0 50.0
Sweden Qual. 6 0 5 0 5 0.0 100.0 0.0
Germany Quant. 5 0 4 1 5 0.0 100.0 20.0
Austria Qual. 4 0 1 2 3 0.0 100.0 66.7
Malta Qual. 4 0 4 0 4 0.0 100.0 0.0
Norway Qual. 4 0 2 2 4 0.0 100.0 50.0
Lithuania Quant. 3 0 2 1 3 0.0 100.0 33.3
Slovenia Qual. 3 0 3 0 3 0.0 100.0 0.0
Latvia Quant. 2 0 1 1 2 0.0 100.0 50.0
Switzerland Qual. 2 0 2 0 2 0.0 100.0 0.0
Cyprus Qual. 1 0 0 1 1 N/A 100.0 100.0
Estonia Qual. 1 0 1 4 5 0.0 100.0 80.0
Finland Qual. 1 0 0 1 1 N/A 100.0 100.0
NewZealand Qual. 1 0 1 0 1 0.0 100.0 0.0
Andorra Qual. 0 0 0 0 0 N/A N/A N/A
Australia Qual. 0 0 0 0 0 N/A N/A N/A
Denmark Qual. 0 0 0 0 0 N/A N/A N/A
Iceland Qual. 0 0 0 0 0 N/A N/A N/A
Liechtenstein Qual. 0 0 0 0 0 N/A N/A N/A
Luxembourg Qual. 0 0 0 0 0 N/A N/A N/A
Monaco Qual. 0 0 0 0 0 N/A N/A N/A
SanMarino Qual. 0 0 0 0 0 N/A N/A N/A
UK Qua nt. 0 0 0 0 0 N/A N/A N/A

Total(DCO- 0 0 0 0 0 N/A N/A N/A
Total (DCO-Qualitative) 0 0 0 0 0 N/A N/A N/A
TOTAL (DCO) 0 0 0 0 0 N/A N/A N/A
TOTAL (All Countries) 22,871 10,030 5,865 1,187 17,082 63.1 41.3 6.9

Source IRBCountry Reports (AT/PA-2013-00193)

* Based on all claims referred from countries that were designated as of3l December2014, irrespective of whether
the countries were designated at the time the particular claims from those countries were referred or finalized.
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Table 15: Outcomes in DCO countries under old system, by claims referred (2003-12)*

Abandoned Reject'n Abandon/
Country Designat'n Referred Accepted Rejected / Finalized Recogn'n Rate Withdraw

Type Withdrawn Rate (C31) Rate (C31)

Mexico Quant. 40,804 6,653 24,917 10,590 42,160 21.1 84.2 25.1
Hungary Quant. 11,757 1,022 5,093 4,736 10,851 16.7 90.6 43.6
USA Qua nt. 4,424 56 3,061 1,142 4,259 1.8 98.7 26.8
Israel Quant. 3,430 657 2,356 852 3,865 21.8 83.0 22.0
Czech Republic Qua nt. 3,315 281 1,126 1,805 3,212 20.0 91.3 56.2
South Korea Quant. 1,742 265 1,248 518 2,031 17.5 87.0 25.5
Portugal Quant. 1,101 10 1,318 236 1,564 0.8 99.4 15.1
Romania Qua nt. 1,465 479 521 363 1,363 47.9 64.9 26.6
Poland Quant. 1,260 242 722 346 1,310 25.1 81.5 26.4
SlovakRepublic Quant. 1,525 35 319 702 1,056 9.9 96.7 66.5
Chile Quant. 514 89 434 150 673 17.0 86.8 22.3
Croatia Quant. 1,691 79 326 130 535 19.5 85.2 24.3
Lithuania Quant. 247 85 107 95 287 44.3 70.4 33.1
Germany Quant. 248 12 143 103 258 7.7 95.3 39.9
Latvia Qua nt. 297 81 102 71 254 44.3 68.1 28.0
France Qua nt. 244 7 140 96 243 4.8 97.1 39.5
Spain Quant. 234 8 98 59 165 7.5 95.2 35.8
UK Qua nt. 138 5 98 58 161 4.9 96.9 36.0

Italy Quant. 188 0 97 53 150 0.0 100.0 35.3
Netherlands Qual. 151 11 86 38 135 11.3 91.9 28.1
Greece Qual. 202 13 73 26 112 15.1 88.4 23.2
Estonia Qual. 57 24 31 18 73 43.6 67.1 24.7
Japan Qual. 90 3 45 23 71 6.3 95.8 32.4
Sweden Qual. 74 2 50 17 69 3.8 97.1 24.6
Belgium Qual. 63 7 16 21 44 30.4 84.1 47.7
Slovenia Qual. 41 12 17 14 43 41.4 72.1 32.6
Australia Qual. 44 0 28 13 41 0.0 100.0 31.7
Denmark Qual. 26 5 19 8 32 20.8 84.4 25.0
Ireland Qual. 34 4 16 6 26 20.0 84.6 23.1
Norway Qual. 30 0 12 14 26 0.0 100.0 53.8
Austria Qual. 17 0 9 9 18 0.0 100.0 50.0
Switzerland Qual. 16 1 6 6 13 14.3 92.3 46.2
NewZealand Qual. 10 0 3 10 13 0.0 100.0 76.9
Cyprus Qual. 11 1 8 2 11 11.1 90.9 18.2
Finland Qual. 10 0 5 2 7 0.0 100.0 28.6
SanMarino Qual. 3 1 0 3 4 100.0 75.0 75.0
Malta Qual. 2 0 3 1 4 0.0 100.0 25.0
Iceland Qual. 2 0 2 0 2 0.0 100.0 0.0
Luxembourg Qual. 2 0 0 1 1 N/A 100.0 100.0
Andorra Qual. 0 0 0 0 0 N/A N/A N/A
Liechtenstein Qual. 0 0 0 0 0 N/A N/A N/A
Monaco Qual. 0 0 0 0 0 N/A N/A N/A

Total (DCO - Quantitative) 0 0 0 0 0 N/A N/A N/A
Total (DCO -Qualitative) 0 0 0 0 0 N/A N/A N/A
TOTAL(DCO) 0 0 0 0 0 N/A N/A N/A
TOTAL (All Countries) 265,728 115,175 123,352 46,135 284,667 48.3 59.5 16.2

Source: IRB CountryReports (AT/PA-2013-OO193)

* Based on all claims referred from countries that were designated as of3l December2014, irrespective of whether
thecountries weredesignated at the time the particular claimsfrom thosecountries werereferred orfinalized.
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Table 16: NCB declarations in principal applicant cases finalized on merits under old system,

by RPD Member (2003-12)

Proportion of

RPDMember* Finalized Accepted Rejected* NCB Recognition NCBRate Refusedwith
(Merits) Declaration Rate (Merits) NCB

Declaration
MCSWEENEY, DANIEL 560 72 488 178 12.9 31.8 36.5
LEVESQUE, SYLVIE 596 85 511 166 14.3 27.9 32.5
FOURNIER, LLOYD 365 109 256 137 29.9 37.5 53.5
RANDHAWA, SAJJAD 201 12 189 107 6.0 53.2 56.6
MCBEAN, DAVID 281 2 279 105 0.7 37.4 37.6
FISET, EVELINE 636 133 503 104 20.9 16.4 20.7
BADOWSKI, JOHN 439 117 322 103 26.7 23.5 32.0
BYCZAK, MICHEL A. 690 98 592 89 14.2 12.9 15.0
HOMSI, ELKE 458 169 289 88 36.9 19.2 30.4
LAMONT, DEBORAH 251 88 163 80 35.1 31.9 49.1

Subtotal 4,477 885 3,592 1,157 19.8 25.8 32.2
Other RPD Members 130,242 67,182 63,060 2,512 51.6 1.9 4.0
All RPD Members 134,719 68,067 66,652 3,669 50.5 2.7 5.5

Source IRB RPD/RAD Data (AT/PA-2013-01523)
*Ten RPD Members making the largest number ofNCB declarations

Includes cases rejected with NCB declaration

Table 17: NCB declarations in principal applicant cases finalized on merits under new system,

by RPD Member (2013-14)

Proportion of
Finalized NCB Recognition NCBRate Rejectedwith
(Merits) Declaration Rate (Merits) NCB

Declaration

CASSANO, NATALKA 87 39 48 40 44.8 46.0 83.3
BOOTHROYD, KEVIN 180 92 88 33 51.1 18.3 37.5
CUKAVAC, HILDA 133 82 51 28 61.7 21.1 54.9
BOURDEAU, RICHARD 111 81 30 11 73.0 9.9 36.7
TIWARI, RABIN 194 167 27 9 86.1 4.6 33.3
MEKHAEL, RANDA 157 96 61 8 61.1 5.1 13.1
COTE, MAUDE 97 52 45 8 53.6 8.2 17.8
VOLPENTESTA, BERTO 41 18 23 8 43.9 19.5 34.8

BOUSFIELDJOEL 162 127 35 7 78.4 4.3 20.0
POPATlA, BERZOOR 152 91 61 7 59.9 4.6 11.5

Subtotal 1,314 845 469 159 64.3 12.1 33.9
Other RPD Members 9,467 5,765 3,702 123 60.9 1.3 3.3
All RPD Members 10,781 6,610 4,171 282 61.3 2.6 6.8

Source: IRB RPD/RADData (AT/PA2014 04109)
Ten RPD Members making thelorgest number of NCB declarations
Includes cases rejected with NCB declaration
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Table 18: NCB declarations in principal applicant cases from Mexico finalized on merits under old system,
by RPD Member (2009)

Proportion of

RPD Member* Finalized Accepted Rejected** NCB Recogn'n NCBRate Rejected

(Merits) Declarat'n Rate (Merits) with NCB
Declaration

BYCZAK, MICHELA. 121 10 111 30 8.3 24.8 27.0
LAMOUREUX, ANDRE 23 0 23 15 0.0 65.2 65.2
LEVESQUESYLVIE 32 5 27 11 15.6 34.4 40.7
MCBEAN, DAVID 33 0 33 8 0.0 24.2 24.2

BADOWSKI,JOHN 40 1 39 6 2.5 15.0 15.4
Subtotal 249 16 233 70 6.4 28.1 30.0
Other RPD Members 1,674 194 1,480 28 11.6 1.7 1.9
All RPD Members(Mexico) 1,923 210 1,713 98 10.9 5.1 5.7

Source: IRB RPD/RAD Data (AT/PA 2014-04109)
Five RPD Members making the largest number of NCB declarations in cases from Mexico in 2009

" Includes cases rejected with NCB declaration


